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OPINIGN

TO: MR R M BRINK
ROOTH & WESSELS

LAW SOCIETY OF THE NORTHERN PROVINCES: CONTINGENCY
: FEE AGREEMENTS

| arn requested to advise on whether attorneys would be entitled to enter
Into valid contingency fee agreemants in terms of the Common Law desple
the coming Into operation of the Contingency Fees Act, Act B6 of 1987,

This Act came Into operation by prociamation on 23 April 1999,

In terms of the aforesaid Contingency Feas Act, Act 66 of 1997 [hereafter
referred to as "tha Act™] a legal practitioner may enter into a contingency
fee agreement if he ballaves that there are reasgnabile pr'osbcts that his
client may ba successful In any proceeadings. S2(1) of the Act reads as

follows:

1) Notwithstanding anything to the contrary In any low pr the common law,
a legal practitioner may, If in Kis or her opinion there aré reasonable

prospects that his or her client may be successful in any proceedings,
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enter into an agreement with such client in which it Is agreed -

(a) tha the legal practitioner shall not be enritled to any fees
Jor services rendered in respect of such proceedings unless
such client s successful in such proceedings 1o the extent

set oyt In-such agreement;

(b) thot the legal pracritioner shall be entitled to fees equal to
or, subject 1o subsection (2), Righer than his or her normal
fees, set out in such agreement, for any such services
rendered, if such cllent is successful in such proceedings to

the extent set out in such agreement, "

Clause 2{2) of the Act Introduces statutory Himits. The success fea méy not
exceed the attorney’s normal fees by rmore than 100% and, In respect of
clalms sounding In money, the total of the success fes payable may not be

more than 25% of the total amount ordered or ambunt obtalned by the

client [excluding the costs].
4,

In terms of &6 of the Act, any professional body may make rules that such

s



body desmns necessary In order to give effect to the Act. A similar power

ls glven to the Rules Roard In so far as a professional hody may not eklst..

E

From the aforesald Act It is apparant that the anforcemeant of the Act is jeft

to the professlonal body or to the Rules Board,

No partloular sanction Is includad In the Act for non-compliance with the
Act and, In pafticular, the Aot does not In itself explain 1o what extent it

arnends the Comron Law,

| am unaware of any rules issued by the Law Soclety regarding the
enforcement of the Act, Advocates have only been laliowed to act on 8
contingency basls with the approval of the Bar Councll and this nowadays
requires the approval of a specifically conclﬁded and signed agreement

cmntéining the contingency provisions envisaged by this Act,

Yala
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In order to ascertain what the Common Law posltion Was', it becomas

necassary to refar to cartaln authoritles.

2

91

A

In Lekeur v Santam, 19689(3) SA 1 (C) the Cape High Court [per Corbetr J

_as he then was] had refetence to certain old authorities and summarisad the

posltion as follows at p. 6C-D:

"It Is 1o be noted that in all these cases the champertous agreement did

not found the plaintilf’s cause of action but was merely an ancillm;r

matter. Had it-been-otherwise there would have been-o problem-becayse - -

such an agreement is unenforceable and cou_ld not possibly sustain o caxse .
af action. It is also 1o be noted that, in all of the above cited casves where
the champerious agreement was held 10 non suit the plaintif, the entire
subject matter of the sult had been ceded under the dgreement.
Consequently, as was polnted out in th‘ose ceses, the real plafnnjj’wa.r the
cessionary and the purpose of the action was o implement and give effect
to a champertous agreement. It was because :of this that the Cours refused
1o emtertain the action. Where, on the other hand, the plaintiff has oh

original and valid cause of action and he pursues that calise of action as

the real plaintlif and for his own benq‘it,“rhen, in my view, the Coun
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should not ;cfu.re to entertain the action merely because he may have
magde a champertous agreement In regard to o portion of the proceeds of
the action, Fouche v The Corporation of the London Assurance Supra
(1931) WLD 145 - Imy Insertion] and Hilton v Woods supra (LR4 Eq432)
- [my insertion] are instances of this type of case. The distinction
between these two classes of case may wltimately depend upon the extent
to which the subject matter of the action has been aliepited snder the
champertons agreement and other similar facra:f:s‘ which are largely
matters of degree but the basis of the distnction is clear. In the presens

case I am satisfied that the nominal plaintiff is also the real plairtif,”
10.

The Court hald that a-success fee arrangement of-26% of the damages-did- -

not mean that the litlgation instituted by the plaintiff was anything other

than the Instltution of her own claim. See:

Shel;an v Baxteyr, (1878) 1 KB 321;

Lekeur v S8antam Insuranee Co Ltd, supra at 6H.

This was however only the reason why the Plaintlff was not non sulted, as

opposed to a postitive endorsement of the succass fee arrangement by the

court,

Pl




11.

The line of cases in which plaintiffs had been non-suited due to the action

belng the enforcement of 8 champertous agraement include the following:

11.1. Hugo and Mbller v Transvaal Loan Finance and Mortgage Co

{1884] 1 OR 3386,
11.2.  Green v De Villiers and Others, [1895] 2 OR 288.

11.3. Schweizer's Claimholders’ Rights Syndicate lid v The Rand

Exploring Syndicate Ltd, [1896] 3 OR 140,
12.

in Campbell v Welverdiend Diasmond Ltd, 1830 TPD 287 the plaintff had
claimed £71 000 damages for breach of contract, During the trial it became
apparent that an amount of éz 200 of the amount claimed had been ceded
to one Hutehinsen and that this transaction was not sntered into for the

purpose of assisting the plaintlff In his action for a falr recompense, but as

" g spaculation or for some ulterior motive other than a desire to asslst the

plaint/ff. Feetham J held that the cesslon was champertous and sald the

following at 294:



I
oYt §5 clear from the authorlties that while a transaction of this kind may
be properly entered fnto, and may be supported where it is @ genuing case

of assisting a lirigans for a fair recompense, it cannot be supporied in

other c_ases;' the Cowrt is not to give effect to arrangemers which are

yade by persons who traffic it Iitigation. "

13,

From the aforesald Judgmerit in Campbell it is therefore appatent that an

agreement for a success fee could be entered into properly whares:

13.4. it is a genuine £ase of assisting a litidanty;

18.2.- for falr rerunaration;

1%.3.  and not in order to gamble in litigation.

Sep also:

Kotze CJ in Hugo and wslier NO supra at 340-341.

1 4‘1

| must mention that the sfaresaid summary of the Commen Law positior

Pl




L) g.‘?

RN

e .

_ _ -8~
differs from that of A van Dijkharst and W £ Mellett in their treatise on legal

practitioners in the latest addition of LAWSA. See!

LAWSA, 15t relssue, Vol 4, par. 391, p. 363-364.

The aforesaid authors are of the opinion that, wefore the introduction of the
Contingency Fees AcCL remuneration by restlt, for instance whera an
attorney takes a cage on the basls that he will be pald a coftaln percentags .‘
of the proceeds if successful, but will recalve No remuneration ¥ not
'T‘he authoriiles on wﬁich they rely aie

successfut, was contra bonos mores,

the followling:

14,1, Gramowsky v Steyn, 1322 SWA 48,

14.2, incarporeted Law Soclety v Reid, [1908] 25 5C 6712,

14.3, Lekeur v Bantam Insurance Co Lid, 1869(3) 5A 1 {C}.

[ do not believe that this latter judgment supports tha proposition advanced

by the lsarnad authorsl.

18,

The aforasaid benevolent approach 1o sUCCESS fpe agresments arises from
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olr Courts following certain English judgments and the consideratlons
guoted below have been repeated in 8 number of South African judgments .

o8 baing good law. Rose-innes CJ sald in patz v Salzburg (1907 TS, 526):

"The rule was clearly lgid down by the Privy Council in the case referred
to during the arghment - Ram Coomar Condoo v Chunder Canto Mokerjee
(2 AC 186). Itisa general rule, not founded on the law af India, but
upon public policy, and therefore binding on this Court. It was stated in
these terms: "Their Lordships think it may p‘roperiy be inferred from the
decisions gbove referred 10, aﬁd especially those of this tribunal, that g |
fair agreement io supply funds 10 carry on @ suit in consideration of
having o share of the propertyy i mcvver'ed; oughs not to be regarded as
belng per se opposed 10 publ:fc:1 poiiqy« Tridead cases may be easily
supposed in which it would be in furtherance of right and Justice, and
necessary lo resist oppression, that a syitor who had a _]us; 't—z.'tl; ;am
should be assisted In

property, and no means except the property itself,

this matiner.’

Then the judgment procesds:

*Bug ggreements of His tind ought to be carcfully wotched, and when.
found to be extortionare and wnconscionable, so as 10 be ineguitqble
agalnst the party, or 1o be made not with the bona fide object of assisting

2 claim believed 1o be Just, and of obtaining o reasonoble recompense

Prla
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therefor, but for impmperl obfects - as | Jor the pmjoose of gambling in |
litigation, or oj'iﬁjziring or oppressing others by obetting and encouraging
unrighteows sufts, such as tb be controry to public policy - gffect ought not

13

1o be given to them,

See also;

Lord Abinger in Findon v Parker (17 M&W);

Ram Coomar Condoo v Chunder Carto Mokerjee (LR 2 App. Cas.

p. 186].

16.

fhe fus civile and the Roman Dutch faw is léss fofgiving of success fee”

agreements. The civil faw forblds any agresment to maintain a law suit or

¥

to have part of the thing In dispute,

Ses: D48 7 B;

Grotius 3 1 41,

In Voat's fime It was vexatious to raffic in law suits and the maxim ex turp!
causa non orityr actic applied,

-

Ses: Fisher's Digest [Vol. 2, p. 42] end the authorities there cited:
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Voat 2 14 18,
17.

For purposes of completeness the following further references to Roman

Dutch authorities are given:

Digast 2.14.53;

Code 2,6,6;

Kersteman IWoordenboek s.v. Procureiir p, 375;
Merula IV.16.1.5;

Menda 7st Part, Boek IV, TIT.18 CAP.10 p. 371.
A8 L

In Incorporated Law sb:ﬁietyﬁ Reid (1808} SC 612 the Court suspended an
attornay for 3 months for having entered into an agreemant with a client for
one half of his Inherftance in consideration of all his fees and services
already or to be rendered In recovering the inherltance. The facts of this
hatter demonstrated that the attorney ascertalned that a will was not a
good will and had then approached the beneficiary ab intestato with the offer
of recovering his Inheritance against payment of haff 1:her-eof.' This

errangement clearly smacks of opportunism by the attorney and therefore

Vnla

i

the reproach by the Court is not surprising.
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18,

The case of Law Sociefy v Tottenham and Longinotto {1904) T8 BOZ has

also been qlu_oted as authority for the proposition that It was unprofessional

conduct for an attorney 10 engags in leu of work for payment by results.

This was based on a finding that the Plakaat, Vol. Ul, p. 567, section B3 at

p. 680 prohiblted atiorneys and advocates from making fee arrangements

with clients to a suit by which they are to get 2 larger te¢s In case of

sugcess, of in the case of failura, than is allowed 16 them by lawwn

20.

in Goolam Mohamed v Janlon 1808 NLR 304, Bale CJ held the following:

"Now J have always understood that an agreement such as that 1e
upon when entered Into by an arorney, who Is an officer of this Coun,
could not be enforced. 1 am of the opinion that by the commorn low of

Holland, by the statutes of England, and by the practice it Soush Africa

the emoluments of solicitors cannot be made to depend upon the event;
thar contingent fees are not recoverable; that we cannot glve effect to any

agreement which 18 entered into upon the principle of no cure, no

payment; and thet being so we Hiave no option in this mater but to hold

that this is an agreement which we cannot recognise or give gffect to. g

-

ied

!
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The aforesald judgméﬁt contains ihe unforgiving approach adopted by Van
Difkhorst and Mallett supra, which unfortunately does find suppoit In a

number of the judgments 10 which | have referred above,

21,

In Goodgold Jewellsry P/L v Brevadan CC, 19924} 474 (W} Stegmann J
ralsed the lssue merp motw whather a.paction de gquotg litls was of an

objectionable and therefore unlawful nature. The case was decldad before

the promulgation and. coming into operation of the Confingency Feses Act,
1998. 'The agresmant in guestion provided for the cession of the

applicant’s debtors’ book to the respondant for cojlection purpnses, The

respondentwould be remunerated from the procseds of debls collected by

retalning an agroed percentage, Stegmann J struck down the agreement.

In the course of the Judgment the followlnhg points are made:

21.1. A pactum de guota lits Is not necessarlly unlawful, but may be

unlawful. [At 479G-H; See Voet 7,14.18; Grotlus 3,1.41; Patz

v Salzburg, 1907 TS 5286).

n1.2. An accepiable pactum de guota iis Is distinguished from an

unacceptable pactun, by referring to certaln criteria [at 481J etel

Pl
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21.2.1

21.2.2.

21.2,3.

.14 -
it Wéﬁid he unaccepiable where the transactlon
would have the effect of keeping. yp Htigation
arnong's'; the parties, ed wheig an attorney takeés
cessjon of 100% of his cliant’s claim in settlement
of thae costs of the action, including costs already

inctrred  and still to be incurred. Such an

afrangsment would have no purpose bther than 1o

produce money, ‘éli of which would be used o pay ‘

legal costs. [See East London MVienicipality v

Halberd, (1884) 3 s 140

1t would be acceptable 1o render bona fide pecuniary

pesistance to an Impecunious suitor to halp him

obtain his just rights, in return for a reasonahle
recompense or Interast in the suit. 1t would not be

unlawiul or void on the ground of champerty of .

maintenance.  Such agraements are however

carefully sorutinised.
Thay will be held to be unlawful if they

21.2.3,1., @8I extortionate, unconscicnab!e or

Inequitable;

Ry
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21.2.3.2, amount to gambling in litigation,
[Ar 4B2E-J],

See also:

Kotze CJ In Hugo Bnd Others v
- Transvasl Loan [referred to rupra] at
340

Patz v Salzburg, 1907 TS 528;
Sea:

Faetham o In-Campbell v Welverdiend - -

Diamonds Ltd, 1930 TPD 287.

21,2.3.3.  Where the fransaction is motlvated by
a deslre for profit by specuiation in
litigation and not for purposes of

rendering assistance [at 483A-C).

Ses also:

Schwaeaizer’'s Claimholders” Rights

Prla
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Syndicate Lid v Rand Expmring
Syndicate Ltd, (1898) 3 OR 140,

22,

,"”*- From the aforesald exposition It appears that there 1s a g’j_i;:hotomy in the

i

judgments. On the éne hand, If the facts smack of unconscionable conduct
by the attorney In concluding the agreement, the Court adoptz the
unforgiving approach of striking down the action as being based on the
anforcement of @ champertols agresment, or of disciplining the attorney In
question. Where the Court however, has a cass where there is a genuine
attempt 1o assist the litigant in bringing his case to Court, against payment
of a part of the'protesds ag g s_m;cess—-fa,e;—-th&-f:our"tmwould not regard the _ _

agreament as champertous, but would fall short of sndorsing the

agreement. It would merely not non sutt the plaintlff by virtue of the & 3

agreement.

23.

It therefore appéars that thére"is a mers tolerance to be found in the old
case law for hona fide succees fes agreements complying the requirements

summarised in paragraph 13 supra.
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24,

The Courts would howaver discipline an afterney who anters into an
agreement for a success fes In appropriate circumstances, | thersfore
s
understand the common law, at the commencement of the Contingency
Feas Act In 1887 to contain no clear endorsemant of the validity of a
suctﬁe% fee agreement, even.tn an appr_oprlate case. At best there would
be a to‘!aranoé thersof. This nrobably arises from the nature of a defence
hased on maintenanscs and champﬁerty. In no case could ] find any avtempt

to seek a declarator regarding the enforceabilty of a success fee

arrangement,

25. L Lo

82 of the Contingency Fess Act, 1897 is couched In permissive !anguage‘
in that it enables the conclusion of such an agresment, netwithstanding
what Is stated in statute or common Jaw. The absencs of a sanction if the
agrsement concluded falis foul of the provisions of the Conitlngency Fees
Act, raises the question whether such an agreement wotld be valid or
invalld., Inmy oplnion, a Cowrt will, in adjudicating the valldity of 8 success
fae agreement which falls foul of this Act, have regard to-‘the safaguards

contained In the Aot as a gulde to determining the current mores of society,

P2
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28,

An agreement which does not comply with the Contingency Fees Act may

therefore be styuck down of declared unenforceable on exactly the same

approaches o be found In the authorities referred 1o supra.

- 27.

It Is my opinion that the Contingency Fees Act has provided a statutory

definition of what would be "faly recompense” in 8 success fee agreement.

It would be limitad te double the normal fee, or 95% of a claim sounding in

money. To this axtent there is a deviation from tha cornmon law, which did

1t depended on the fam:s c\f

" ot wish 1o Hafife what wotsld-be fair or not..

each case.

28.

Rased on what has been said above, it 18 thersfore my oplinion that &

success fee agreement which does not comply with the provisjons of the
depending on the terms of the agreement, be

If not, it

Contingency Fées Act, may,

struck down if it Is parceived 1o be unreasonable or pxtortionats.

will probably be tolerated, but not endorsed.
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The Law Soclety musi reasss

The validity or not of such &n agreement will depend on the terms of the

spacific agraement, rather tran determining the apparent principla of

whather an atiorney can conclude a so-calied common law contingency fes

agreemsnt,

30.

ss judgments fke the incorporated lLaw

Society v Reid {1208) 2 SC 812 and Incorporated Law Soclety v Tottenham

and Longinotto (1904) TS 80Z case. This is necessary so that the Law

Society can datermine what Hs stance would be In principle regarding

agresments which comply with the Act and those that do not.

31,

31.1. |have had the opportunity of looking at the opinions of Mr Bobroff

and another attorney regarding the need for contingency fee

agreements. In personal Injury cases, | understand and accept the

need for contingency fee agreements.

~

Pl
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31.2

Sael

31.3.

Seel

. made to th

. 20 -

in the second King Report on Corporate- Governance for South

Adrica, there appears a brief reference to the issue of contingency

fees.

King Report {1}, p. 148, para. 6,

The reference o contingency fee agreements ls in the context of

the enforcement of existing rernadies against delinquent directois )

of companies. The King report recommends that an approach be

e Genera) Council of the Rat and the Law Society 10

discuss contingency faes 0 promote access 1o the law. While the

purpose of such discussions is hot clearly stated, It Is perhaps an

indication that the King Commisson rsgards suits against

rectors as an ayea whare contmgency fes agreements

delinauant di

may be appropriate 1o asslst victims of bad carperate gcvernance.

A further area In which contingency fes agresinents may become

gssential s in class actions, This would be In ime with the

discernible Judictal trend of increasing the accessibility of the

Courts.

cameron AJA In De Freftas and Another v Soclety of Advocates

of Natal, 2001(3} SA 752 [SCA},
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32.

Concluston:

32:1,  Common law contingency fee agreemants may be validly sntered
: into by attorneyé. The Contingency Feaes Act does not proscribe

such sgreements. it must however be accepted that such
agreements will contliiue to be keenly scruﬁnised by the Courts,

Such sorutiny by the Courts may even be ralsed mero motu by the

Court.

32.2. A common Jaw contingency fee agreement should meet the

following criterla:

. a2.2.1. - t-should relate to a genulne case of assisting an
impecunious client to asseit hi= rights. Impacunious
does not mean totally Indigent but in contenxt it
would refar to somaone who, due to lack of means,

is unable to assert his right to relief In the Courts,

32.2,2, The attorney’s remuneration rmust be fair,

32,23, The agreement must not amount to gambling.

speculation or trafficking In litigatlon,

Yl
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32.3. Thequestion whether a comman law contingency fee withistands

judicial scrutiny will depend on the facts of every matter. It can

be assumed that reasonablaness will remain the touchstona in

respect of the percentags of the agreed success fee, Because the

Courts will probably refer to the 26% cap on success fees in the

Contingenay Fees Act, In determining the reasonablenass, any

agreed percentage in excess of that cap would be at risk.

32.4. The restrictions to be found in the Contingency Fees Act will

probably resonate in various gulses in any ]udicial scrutiny of a

common law contingency fee agreement.

bt
ADV. LABIJ-QCHAGNE |
BROOKLYN ADVOCATES CHAMBERS
PRETORIA "

30 May 2002
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