2042 Feb 10 09:01 AM Rooth & Wassals Ino 012 346 7644 28
[
My f

IN THE NORTH GAUTENG HIGH COURT ~ PRETORIA
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ONAL PA 41 19 Regpondant |
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Recelved copy thls
Day of Dacemnbar 2034
AND IO RONTUEN & RONTGEN INC
Adtornays for fivst rospondant
13 Stamvriig Steet
al do Crage
Pratocks
(rof K M Rontgen i)
Revolved anpy thls
day of Decoyabier 2011,
fior (respondomt
AND TO1 LINNSAY KELLER & DARTNERS

Attornays for thizd xespondent

efo Trledland hatt Sotomon Micolson
Sulte 301 Blook 4

Monument Offloe Patk

76 Sieanbok Streot

Tontment Park

Pretoila
(rof M Palutor/y/303265)

HRIEDLAND HART SOLOMON & HGQRSON  * Resotved coupy thts
Renofyet without prefudice-*Tekpee day of Dacomber 2011,
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Case hurbat! B7523/2011

Tn tha Maktar hetwean:
ﬂmm&mzwm
Appilcant

and

ONAL B n 1*Raspondant

HA LAW SOCIETY OF THE NORTHERN PROVIN 2" paxpondent
{Incorparated as s Law Boclely of tha Transvaal)
ROAD ACOEDENT EUND 41 pagpondent

[AW SOOIBTY'S AFFIAVIT

1, the underalgnad,

JOHANNES GORNELIS JANSR VAN RENSBURY

do hevehy maks onth and say:

f,  THELAW SOCIRTY.

14 The Law Saplety of the Transvea! cate Into axlstanca by Volkgraadpesiult

ROOTH 6 WESSELS

At

Y e

o ———— T rtm———— e g




2012 Fab 00801 AM

Reoth & Weeaals e (152 346 7614 549

Pégo 2

DELAGUHARE

i

1

14

1307 dated 19 Ottobar 1882 of the Aid-Aftkaanecha Repubilek The

pody continuadl [y exintence by virtue of the
Incomerated Law Soclaty of the Transvaal Ordinanca No 1 (Privata) of

1605 (glnee rapagiad) and contined In existance by virge of the
Atomeys, Notarles and Convayancers Admisstons Act, No 23 of 1934
{shcs rapealed) and eontinues further I xlstanca by virtye of gaction 50
of tha Altathays' Act Mo 53 of 1879 (tha Attorneys’ Act)

Constitution of the

Mollvated by a dasia to resognise the newly numead areas of the erebwhlle

Transvasl Province, naiely Gautang; Mpumalangs, Limbopo and pottlon
aa judsdiction; the Cotingh of the

o3 Fehruary 2001, with effect

of Nogth-Wast.Provinces over which it h

Law Sodlsty of the Tranaveal rasojved on
torn 1 March 2004, thet the Law Saclgly of the Trangvasl hencaforth ba

known 74 tia Law Soclaty of tha Noithem Provincas fgotporated In terme
of sactlon B4 of the Attomays’ Act ex the Law Soclsty of Transvagl (the

Law Soclaty).
L ar the Prasidant of the Law Soclatys

1 am authorlsed to dapose o this atfidavit on hehalf of the Law Soclatys

The sontenls of this affidavit, where they arg wﬂhin Y own knuwta‘dﬂé.
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4,

conlenls afe not withn my own
| Lallave I ihelt

are Irip and coirect, Where tha
Inowladgs, they have besn reade knewa o e and

yaraslih

The law Soclety, tha 2% veapondent In thls maitar, hae fta offfess &

Procforiitn, 128 Paul iruger Strest; Pratori,

In tarmns of the Attornays’ Actt
gvary attaray, notary and ctrivayancer duly siniitad, anvolled and

practising as such I tha Gauteng, Mputaalsngs, Linpopo Provincas and

cortions of North West provinca Is, faso facto,  membar of the' Law

Soclaby)

tha affalrs of the Law Soclaty e managad ahd controlled by & Gouthelh
{the Cotmell); conslsting of 24 practising atterneys. who hald offtes bt
tareng of the provisions of Part 1V of the Rulas refarrad to In paragraph 4

.
Tha lagal Intarast which the haw Soclety hmg I bringlng this appllcation

flows frotn the Attarnays’ Ads anti tho Rules tade wnder atthorlty of

saction 74 of the Attatnays' At (the Rules) and the cantiton faw, n

ROOTH B WESSELS
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terme thereof the Law soclaty fs requivad, and la glvan the powWsl; Jg

- allsi

“ : 4,4  to maintaln and enjanca the presiiga, status and dignity of the nrofesslon;
" 43 to regulnta the everclsa of the profasslon;

"o 43 b ancolrage and promote effictency and rasponsibility In relation o the
e profasslon;

“p- a4 to deal with all matters ralating to tha Interaats of the professlon ahd to
e protect those Intarasts;

45 touphoid the Intagrily of practitioners;

46 to ﬁphatd and Improva the standards of profasalonal conduct and

guallflcations of practitionars)

. 47 to provida for the effecivd contral of the professional conduct of
" ' praciitlonats;
4 48 topromote uniform practics and disclpilng among practitioners;

Ny —
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4.8

4‘10

444

h12

443

44

to encouragé the study of the law;

to Inltlate and promote refonns and Improvernents n any branch of the
law, tha adminlstration of Justiea, tha praciice of the law and In draft

legislation)
to rapresant generally tha views of the profession;

i1 the Intareat of the profesalon In the Republle, to co-oparate with aueh

oftiar soclaties or bodias of parsong 39 1t may dee it

ko axercise cleciplinary Jurlsdiction over al) practittoners no matter whers

tha conduct whith ts, or sllsgedly Is, unprofessional of dlshonourable or

gnworthy 18 perpetrated;

In sppropriate cages and In terms of saction 22(13(d) of the Attarnays' Ack
to laundh an applicatton for the atrlking off the roll or sugpenslon frow
oracice of @ pracitionar JF the Honourable Court 13 gatlafied that &
practitionar ts not a fit and proper person to continue to practise &g an

attornay,

AVLFSENE
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= 5, THEPRESENT PROCEENINGS
h 51 The applicant deas not saek any relef agalnat the Law Soclaty I this
Y appllcation, |
e 5o By filng this afficavit tha Lew Soclaly daes ot signify lts' opposiiton to the ;
o application, nof doag the Law seclety glgnify lta concurrenca with sy ;
defences which may bo raiaad by the first rospondant, The Law Soclaty
™ will atkampt to asalst the Court by plecing subinigslons hafars the Court an
M tha lagal propasidor fundarnental to tha applicant’s case, hamely that a ’
Vha contingancy fee apraemant which doss not strictly comply with the
" proviglons of the Contingency Feas Acty 1997 18 vold and lnvalid, A9 will he
H demonstrated below the Law Soclaly regatds the abovementioned !
s proposition #s ah ovarstatemant of the faw In that thera oio racognised I
. drcumatances gt coamon law whare & common lew centlngandy féa !
m apramment s n fact valld, ' i
Ty ' l
- B3 On 12 Octebar the Law Seclaly's attarnsye advigad the atiormeys for the
" ahplleant that the Law Suclaty doss not intand opp%!ng the application
T | The applicant’s attarieys raplied on 44 Gctobet 2014, by inviting the Law
i Saclaty to appear ot tha heatlng of the appheation and to placa befora tho ;
» Court any argumants i conalderad appropriate, A |
‘
- e !
e Bl
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i 64 1 wish to amphasiza fiiat, 4 far os the raasonablencss of the feag charged

— T e

5B

5%

by the first raupondent 1 concernad, tho Law soclety Wili yiot make
submlegtong and Jtwii ghida the declslen of tha sbova Honorrabla Court,
The firat respencant will n doubk placa evidence hefora the Courtin ardet

to justty tha fao raftartad In the agrastients

Tha tarm comimen W contingancy ree agreement hag 1n pacent Hrnas
bacome contentlotit, 1t has hecoma apparent that the tetnt doas not iave
a fived confont. For puIposes of tlarlty the Law Soclely rafers to a valld
corman law eontingeny fae agragient as &h agreeimant which compilles
with tha threa mibimum raquirentants at comman faw (gak out I par 6.l
below) and whera the fes ls exprassed a8 A percantaga of tha capitel

awardad by the Court (subjeck to the falimass ragulremant |nherant In any

fag), This will ba explained balow,

Tha fea ugresmnent concluded belwaen tha appllcant and the flvat
respandant on 27 November 2005 attached to the founding affidavit 26
annexus J2, I8 & coramon law contingency fae agraerent which I8
alleged by the applicant to be ihvalld due to non-com‘mlanca with‘tﬁa
Contingency Faes Act The [aw Sodety doss hot dlgputa that thé
sqrasment I guestion docs not cangly with the Contingeney Fees Act,
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%7 The applicant coptands the, as the eald agraament attached 18 BNExXUrs

1 to the founding affidavit doas tot cantply Wi tha Contingancy Fess
Ac, 1t agah, tnvalld andd imenforcanhle, '

58 Whars cllents haye n tomplaint of ovetrenching thay afe froq ahd antitled

{o report stch ovarreaching to the kaw Soclely, Tha complaint will be
dealt with Dy the Law/ Soclely In the porinal  COUEES Diseiplinaty
procadings are routinely daalt with by & dlgciplivary cominitiee of the
Councl] of the Law soctaty In tomis of Section 67(2) of the Attorneys' Act

6, eLeTy'g su 81

a4 On 24 Juna 2002 the Gounell of the Law Goclaly hiade & puling permitig
s members to enter Inte cettdln comymen law contingancy fad
agreamaﬁta othar than Iy tayms af the praviston of the Contingancy Faes
Ack, A copy of af article In the Saclaly News raflecting tha aforagald nilhg
s pltached haveto a8 BRUAKWIE 1, A tommon [aw cantingency fes

agreament shovld meet the followlng ¢rltertar

644 [t ghould refata to & genuiie cada of qsslatlng aty fmpactinious cliant to

M
T pounding Affidaul par, 20, 28,22, 28,29, 83 and o8

M
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78

79

710

X"

that the Centingancy Fees Act, whitst conglituting an adinlrable

attarmpt 2t providing aceans t justice by ltigants unablo to afford the

novrn] costs of (IEigation, has wnfortunntely @hd by virtue of lts

Impractteal and urworkabla provigions hot hean uilised by the

attornays’ profasslon to any slgnifizant extent;

Wat the wording of the Centindeticy Fags Act fs amblguous and
problatatic, A stralght pareentage fes 1 not providdad for, b rather
complicated formula In which tho attomey I8 Initlally reruired Lo
stpulata @ so-cafled normal fea T tonus of Rule 80 of e Law
Socjaty’s Rules an attomey’s hormal fee is subjectto a whola varey of
parametars and this proviston f Htaalf would 1o doubt glva tlee fo

endliess digputes I the context of s contingiency fae agraament;

that tha normal foz 1 then o ba doubitad upan & successful concluston
af @ 1matiar, b tha total of the success fad Is not to excerd 28% of
the manatary resuli obtalnad, Wheraas It wag alwayd understood that
the 28% maxinuim raferred obly the attorney's fee, il:'Was tagently
heldt In the matter of MM&M@_@M&&&M, (g0
1o, 86216/06 (WLD) that cotmal's faan tre alio 1o be included whder
it 2804 ca, Thia detnonsirates the unworkeblty of the ConiAgancy
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62

6|1!3

6.2

7

asert bls or her rights, Impecunlom in this conteyt does not Mean totally

Indligent; Bt woulci mrer to someane Whoy due to lack of means, Is wably

to nusart his or her right to vellaf i out Coulria; gl

tha attaraay’s rapunerafion must e falty and

the agracment must not arount & gambling, speculation of trafficking it -

Iitigation,

The iterest of the Law Sodlely I tha preseft spplication 18 0 advanhce
legal argument partainiing to the valldlty of comymatt law contingency fae
agreemants whish cornpliy with the shovementionad raquiramants slhce
the Interast of the Law Soclely I8 limtied to the aferasakl issus, the Law
Soclaty will not express & Viaw o ragponcl to any of the othar avennents
mada by the applicant agafnst tha fitat und third raspondents:

Tha Law Sodaty advancas (e following contentlonst

24 thek the sams naad gxprassed by the publlc and membsts of the Law

Soclety and which gava rlse fo the enacimatt of the Contingongy Faes
Act cantinniad to be exprasaad with Incranding rgency with ragard to

the Intreduction of a simple; eaglly undaratood and squitable

— o mr— e o A ok o Ao o doh N ¥ okiians r
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contingency fee agreainent; given fha percatvad unpopulaty and

impracicality of tha ngrecmant pravlded for In lerme of the

Cohiingency Fees Aty

2.5 thet conseqUant upon decades of geraaning on aouth African tataviston
and dnarma c!rcufhs of Anariean legel programs dapleting varlats forms
of cortingancy fea itigatlen, for axample Eyiit Brofaviteh, A Vil Trial
and othera thé south Afrlean publie have hecome awpoged to the
cancept of the dimpte, falr and wotkable Amsrican parcantage
contingency Fee Agrestnents, '.rha Law Hoclety hma I turn hesht
[nfarined by manY of s mambere that dllents raquest that metnbers
entar Inta such agvaamanis, yather than the corapllcated agraemant
pmvidéd for In terme of the Contingency Feas Act after the detalls of
the agreamint ln tetms of the aforesald contingancy Fees Ask have

paah dacussed with tha cltantss

v4  thatgiven thak the raforky of wictms of all farmd of wrongfully causéd
| pargonal lnjurles guffer slgnificant financlel tosg Auth 08 to rendet ttiem'
unalta to afford lagal gatvices in the noratal way, an acknowladged
naed hog arizen for agalgtance vin cominon faw contingency fee
agraernents so ag 1o anable such victlns Lo aggart thelf flghta to clim

daranges agalnst tha wrongdeat;

REOT H“&WWESSELS
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74

7B

76

)

tat thie Inequailty of anne which pravals hetwaen the majorlty of road

weeldent vietins on the ena hand and larga and powerful Institutions

auch 1 the Road Aceldent Fund / Ingurance Comprnles o the other
hand, apeaks o & pariiculey need for parsonal injury vidlime to galn
secoss to justica throuph eaelly undarstandable and practical camion

taw contlnpancy fee agraaments)

that tha common law recogniges clreumstances under which & veltd
comimen taw contingency fee agraaiment may by concludad, These

relnta to circumstances which have baen dealt with In patagraph 6:

ahove;

thak the aforeseld clrcumsiances ate i} conaonanca with tha
constitutlanal flght of persong to have access o the Coulrta as

ahshrinad 1 the Conatitution} ' )

sltarnatively, thal If i€ Is hald that tha comiman law referred to stprd
doss not exlst 2s a matter of Rghty |t wil be aubmaitted that the
conimon law naads to ha davaloped In terms of Sectlon 30(2) of the
Constitution to Incarporete the tight to conclude a cotmon 1w

contingancy fea agreoment [ the creumstancas anvisaged supra)

e ————
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Fagy Act 88 I tany cases il woutd result fn the altornay'a fes baln

hegfiglble In relation to, S8 ganlor coungals fees;

2,41 thak In tarms aft Boction 4 of the Contingeny Faes Act whara summons

tiaa baan sarved, the legs) praciitionar 15 obllggad to fila #n onarous and
axtenalva affidavit with ratierd to any offal of setilemant and Which I

fy addition ko bs acompanied In tarng of gactlon A(2) by an affilevie

from the clleat, Given that a ninbat of offers are uavally mads b most

pergoriel Injury clatme sometime during \ha deys pracading tha tkal

zﬂxii}n the day of tha trlal, this section reatdia fn the abaurd ltuation

of sttorneya and thelr cllants having to make repented affidavits eeEil_

dme a new offer {5 made;

7,42 that, glven thaki

7.42,1 tha Contingeney Faee Act was promulgatad In 1997 and the mesoribed

agraamant I 1998}

7402 the vask majorlty of Road Accldent Fund clalme ra handled on a

contingandy hasle;

2,42,3 most Road Accldenk Fund clalms ave sattled prial"' to eaching lal
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5 12,4 some e hundre
 Accldant Fund eanually, primatlly fyy attornays and that from 1980 to

73

atage) and

d thousand chitng ere lodged agalnat the Road

date Tn excess of one wllton clalmg would have haen lodged by

alkornays on hahalf of thelr clients)

a1 [iraslatible Infarance mist ba dravi that attorneya and thelr dllents
fn foad Accident Fund matters ara hot ubiiaing the agreenents
warms of the Contingancy Fesd Ack Yo any extent a8 enly ona (1)
affidavit In totms of Gesltan 4 of the Contingency Fedd Ack was filed
with the Lawe Socloty durling the flrat ot yadrs that the Conllngéncy
Fae AL hgs haen In forea, Some altornays have subritted coplas of
agreaments condluded betwaen themgelvas and cllants to fhe Law
Hotlaty, although [ was not necessmy to do go 8¢ foltows 2001,
200813, 200628, 2{307-1'5, 2008+, 200885, 201016 and 201321,

ihat the Law Soclety's rullng on cORIMON law contingenay foe
paresments hae baen followed by ak lenst the {aw Soclety of tia Frag

gtate and the Black Lawyars Asgoriation

Duting tha parlod 1999 to data the Law Roclety’s racords Indlcata thak
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8.1

9:4

Bid

922

9.2:3

soma complaints ware racelved from cllents raluthny ovarranching
and soma to ovarchargings of Wiags complaints very faw ralatad to

fons In terms of commait lavi confingency fae agraamants:

fa 2008 the Low Soclely contuctad 8 suvey amongst ts members. A

dopy of the LaW Soulaly's lefter contalning the relevant questions and

anawars are attached herato a8 HITOXUY 20
e telavant quastios and the average reaponia thavato aral

What percontage of plaltitfs In your praciice hag a need for

asslstanca by means of & commen law paresntage gontingancy

agreament I order to assert thelr clalns I Colirt?

Answart 04.94%

In what parcantage of a9 adminlsterad i your practica s 4

common law percantags santihgancy fan agreement wtillsad?

&uﬁWﬁﬂ 76140/0

if vou utillsa corman law percantaga contingonay fee agraaments, do

A

STH 6 WESSELS
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* you ascertaln the prospects of guccess baforé entaring Into such

N _ aiteements with ellant?

" Anawert Yes

e 104 fn the North Gautang High Coutt the ntroduction of new practica

. dvactives with effact from 28 Jufy 2041 hes had & conglderable

e [padt

. ... 102 By virua thersnf the axlatance or not of & contingency fed agreemant i
s _ naads to be distlosad to court for purposes of making & #aitlement

M- agraament ot order of Court, ‘The relevant provistons of Practles Rule

o 6,16 ares

o 1, Where the parlias to 8 clvil il have antered It 8

" sattlament dgreemait; 8 Juoge il only tnake st

: H aattlement agresment an orer of coutifs

o 11 counsel rapresenting ot the partles to tho kel &ré

T prasent n Court and eonfirit the signatire of Bl

': . ' tagpeciive clonts 10 the setflement and ek their )

e cllants wank the settlament agregment made 8h order

4 e of couny or 1

- ROXTH 8 WESFELS 4

- FSislan
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&

22

3

Pegodt

praof to the sallstaclioli of #ha prasidng fudae 1
provided as to the ldentlly of tha patson who sighed
the saltlsment agréamant and thet the parlles
thoreto wank the sellerment mudd ah order of GOt

Whera the parties & & il e} have geitied en Ing
larms gak out In & drafl Orel; 2 Judge will only make
stieh deaft order a0 ordar of eairt i~

counsal rapresenting off the paitles 0 the bl are
present in court and confint Mok the draft orer

vorreally reflects o ferms agtoed tpons of

proof to the sallsfaction of the praslding Judge Is
provided that tha drat order correctly raffects the

Larms agraod Uporh

1 both 1 A 2 4bove, -

a1 acontingency fae dgresmant &g definad In tha
Conthgeney Fass Ach 1997 (the Act) waz
anterad into, Mhe effdaviis peferred o In

ROOTH & WESSELS
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Pegn 8

Gaction 4 of the Conthgency Foas Ack mustbe

flaeh

22 o conlinganey fee agrasment Wag entarad
inig, effilaavits by the lagal practiionst and
hlsshar cliant mitst be flad confning sueh

fact,

The sforestid practics directives anly provide far fao agreement In

tepme of the Contlngency Feos At and not for cofomon law

As tha majorily of agrasimeants heiwaen
te ba commen

contingency fee agteanants,

uttorneys and thelr cllents I third party ratters appant

[aw contingency fee agreemants, attormnays ard raced with an array of

practical difficulties Iy dealing-with the matters and finallalng them

gpeadily o the hagt Intarasts of the cllents:

1 g submitiad that In tha light of the Inpracticaliy avising from tha
Convngency Fees Act and the need for @ workable altetnative;

cotnman law contingency (ee agraemonts may validly be conclded

wiithin tha gtated receghized paramalert

noomgwessas BV
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L cortify that this affidavlt wes algnad and swor to hefore me In my capacity a8

comueslonar of caths at prstorta on thly the chay of Decambey 2051 by

the daponant whol

(2)  confirmead that he:

{y  knows and undarstands the cantents of thls affidavity
{1y  thesno ressivations abott making the oathy
() considars the oath a6 binding on hls conaclence;

{b) Uttared the words “&o halp me ot
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