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Dear Sir,

‘Re:  COMPLAINT BY VAN NIEKERK / M & J GRAHAM

Mr Graham, aged 35, a self employed plumber sustained serious bodily injuries arising out

of a moter vehicle accident on the & September 2006.

He was being conveyed in his own bakkie by his employed driver when the collision
osccurred. There were allegedly two other vehicles involved although it was unclear as to

who had caused the accident.
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Fage ?

Graham had no recal of the accident and his driver died as a result of the injuries
sustained in the accidentt. The driver of the minibus invoived was also kilted, although it
was alleged that the minibus veered out of .control due 1o @ burst tyre. The driver of the
BMW vehicle on the scene alleged that the minibus had come across the white line,
collided with his vehicle and thereafier struck the vehicle behind him. It appears ihat this
would have been the Mazda in which Graham was the passenger. The witness A Lobb,
contradicts this and alleges ‘“fhe reason the taxi was ouf of control was due to the BMW
going over oo the ancorming traffic lane and side swiping the taxi. The alleged resuli was
that the taxi’s tyre burst in the collision causing the faxi to lose conirof and veer info the
oncoming lane where he collided with the Mazda Bakkie.' The problem is‘_ﬁhna’[ Lobb's
stafemant admits that he lost sight of tﬁe BMW prior to the impact as the, BMW

disappeared over a blind rise.

Atiributing negligence to any oné driver was therefore extremely problematic and there
were serjous concems as ’tolwhether absolution would not resut. Mrs Graham, the holder
of a BA, Psychology Degree, then studying for her honours and who was also an
experienced bookkeeper running her husband’s large husiness was referred to RBP by a |

friend, Mrs Gail Van Niekerk.

- She-consulted at-her request with Darren Bobroff, signed RBP's. fee mandates and was.... .l

given copies thereof together with RBP’s detailed client first internview letter setting out the'*
procedures o be followed and making speciiic reference 1o the percentage and fime

charge fee mandates.

RRBP instructed 10 experts to examine and/or assess Graham, furnish reports and be
available for frial, briefed senior counsel and ihe matter proceeded all the way over some 3
1% years 1o High Court Tral. The matter only became seiiled after intense negotiation on
the day of trial for R1 979 0592 80 being almost double the amount tendered the previous
day. ' '

The setflement and ihe nett agreed amount fo be received by Mr Graham was recorded in
RBP's written client Discharge Docurnent, & copy of which was given to Mr and Mrs

Graham.

Capital and costs were recovered. The client was accounted to and pald in full on the 12

September 2010.
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1.1

1.1.1

1.1.2

1.14

1.2

Mr and Mrs Graham expressed their utrost satisfaction with the result obtained and made
no complaint during the 10 months which passed from setilement on the 5 March 2810
uniil they fell into the hands of Kaiz, an employee of Discovery medical Ald and/or theilr

Agents.

REP’s RESONSE TO THE GRAHAM COMPLAINT

Given the repetitive and unsequenced nature of the document drafted by Van Nigkerk, we
believe it appropriate 50 as to enable the reader to follow the allegations and our rebuifal
thereof, in & logical sequence, not to deal with each and every paragraph thereof
sequentially but rather to provide a coherent overview of the relevant facts and

circumstances togsther with a rebuttal of specific allegations requiring sams.

In essence this whole contrived complaint focuses on what is a nett 4% difference in the
fee which would have been chargad Mr. Graham in terms of our percentage mandale as
comparad to that charted fo him in terms of our time mandate at his specific request 50

that he could be guaranteed a net sattlement payout on the day the claim became settled.

Hf Mrs Graham 5 scumlous a iega’uons as formu]a‘[ed by Van Niekerk are fo be beheved all

of these would have been done by RBP so ag {o recover such addmona] nett 4% fee. ‘We

submit that such a proposition is plainly absurd and malevolent.

Af the outset we submit that the documentation attached hereto will make plain that this is
not a routine complaint by an aggrieved client but rather the perpetuation of an on-going

vendetia by Katz and his employer Discovery Medical Aid against Ronald Bobroff and
RBP Inc.

The vendeila commenced in 2070 after Ronald Bobroff guestioned Discovery’s right to
harass Plaintiff Attorneys and their clients- (members of Discovery) with demands that the -
clients and their Attomeys sign undertakings to claim against the Road Accident Fund and
1o reimburse Discovery, free of any cost contribution by it, relevant amounts recovered in -

respect of medical expenses.

/\\_f}
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1.3

1.4

___.,1 .5._ .-

1.6

Within weeks of RBP's lefter dated 17 November 2010 10 Discavery's collection agents,
{Flowers Vermaak) seeking clarity as o the basis on which Biscovery pased its demands,
Katz uni awfu]ly without the consent of the client's concerned nor RBP, procured
confidential information from the Road Accident Fund regarding these clienfs claims and
used this information fo wrile to NUMErcuUs RBP ciients who happened 1o be members of

Discovery, and make dernand from such clients for payment.

In subsequent con’espondance to such clients Katz repeated such demands, dishonestly
using- wording designed o lndacate that hef/Discovery were =currently investigating
practices on the part of certain firms of Attorneys” and that these investigations had
indicated that “certain Personal Injury Lawyers clients did not receive” paymerit from thelr
Attorneys of the amounis paid by the RAE .7 “RBP 17 when in truth, and as Discovery
have subsequently admitted b correspondence (letter on behall of Discovery), no other
Law Firm was of has been targeted by Katz and Discovery . Discovery's letter speaks for
itself. “Although Discovery was and rernains aware onhly of one firm that engages andl
discharges clients in accordance with the modus operandi seemingly favoured by RBP, it
employed plural language So as not fo expose RBP. Discovery will of course adopt the

same approach in respect of any other firm understood to have acted s;mﬂarly

tt-is- clear-that- from RBP statements —referred 1o below and has been- confirmed by~ -

subsequent deveiopmen’ts as referred to herein that Katz and Discovery had embarked on
& vendetia against RBP aimed at intimidating and silencing Ronald Bobroff, and by
example any other Plaintiff Attorney, from exposing what has been a cleal, longstanding
and flagrant disregard for vital provisions of the Medical Schemes Act by Discovery.
Disclosure of this in tum would lead to Plainiff Atiormeys advising their clients, against
giving in to the duress and threats commenly utifized by Discoﬁrery and iis collection agents
into forcing its members to sign unlawiu undertakings in favour of Discovery as referred to

abaove.

A sta;{emen‘t volunteered by RBP client, Attcrney Chris Hajibey, aftached “RBP 27, as o
Katz's efforts to recruit bim as a pawn 1o be used by Katz/Discovery in attacking RBP,
refers to Katz defaming RBP and In paragraph 8.7 thereof that “it was clear to me that he

.was out fo get at the Practice™ Further that despite Mr Hajibey making “my full satisfaction

clear 1o him (Katz) with the services of RBP inc. he persisted.in mSIShng that | should let

nim have every document | had received from my Attorneys”™.
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S b [ € Mr Mark Belion;is an RBP client, whose wife-was harassed by Discovery and its collection- - —
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1.7  Another statement volunteered by RBP client Mr Dean Almeida, aftached "RBP 37 also
clearly exposes Kalz's intentions and ongoing vendetia.  Affer describing RBF as
sambulance chasers” and despite Almeida making clear his entire safisfaction with the
service he received and the result obtained by Darrer Bobroff for him, Katz persisted in
harassing Almeida inter alie fo the extent that that “they asked for another meeling
because they wanted me to see ‘rﬁeir Attomays fo take Bobroff-fo Court because they said

you misled me”.

1.8  When Almeida grew weary al the constani lelephonic harassment by Katz and his
assistant, Katz adopting a carrot and stick approach took the phone from his assistant and
threatened A!rheida “Be started getfing aggressive sayihg that the money is owed and

i that Bobroff and myself are responsible for this outstanding amount — it would be

gasier if | just co-operated with his Depariment to straighten things out™.

19  Yet again Katz phoned Almaida and demanded of tim “what do you think you are doing, o
do you want to make this easy for yourself or hard”. When Almeida enquired what this

meant Kaitz replied “If you sit with us and our Attorneys you won’t be responsible for

this amount because you were misled”. This was clearly an aflempt to bribe Almeida

agen’(s whilst he had suffered severe injury and was fi gh‘nng for his life in intensive care.
They demanded that she sign an underaking compelling her and/or her husband to make
a claim against the RAF and reimburse Discovery out of the proceeds. A letter by Mr
Relion detailing the aforesaid unlawiful, unsavoury and disgraceful conduct by Discovery
graphically describes the torment his wife was put through by Discovery at a iime of great

personal stress and Is attached hereto “RBP4”

114 Mr Bellon, has also made a statement attached hereto “RBPB” describing how

Katz/Discovery attempted 1o bribe him.
112 Katz had conveyed a message fo him via a Discovery employee that:
1.12.1 Katz wished to meet with him “o discuss my unhappiness with Discovery;

1.12.2 Katz stated that “RBP were secretly retaining money in respect of medical costs without

disclosing this to clients and that they would do the same to me’”;
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1 42.3 Kalz “was prepared 1o have Discovery waive any claim against me with respect 1o the

1.14

2.2

2.3

2.4

amount of R500,000 they had and were demanding from me in respect of medical

BXpenses .

Mr Bellon goes on to siate that "the imprassion | got was that Kaiz was very emotionally
involved and wanted to “buy” mie off so that | could be used by him to neutralize Ronald
Bobroff in his endeavours to protect his clienis, as also the clients of other Attorneys, who
had been and were being harassed for payment of monies by Discovery/Katz under

circumstances the same as applied to me.” .

We have ho doubt whaisoever, that Mr and Mrs Graham and the other RBP dlients (out of
the scores approached by Katz) who succumbed to Kaiz's threals and enticemenis are

rnerely pawns to be manipulated by Katz/Discovery in their ongoing and vicious vendetia

- against Ronald Bobroff and RBP. A

We therefore submit that the Graham complaint or any other complaint which may be
incited and contrived by Katz/Discovery be viewed and treated with the utmost

. drcumspecﬁon and Sceptlcism. T — R e e e I

It is most significant that neither the Grahams nor any of the other four educated and
liierate dlienis we believe were entrapped by Kaiz, found any reason to have any

complaints as to the service received, the fees charged or the results obtained by RBP for

- them,. despite perieds ranging from 6 — 25 months -having nassed from such clients

receiving full payment and accounting irom RBP.

It is also significant that no complaint is made by the Grahams with respect to the
substantive matiers such as the quality of the legal services rendered to Mr Graham during
the 42 months that his complex High Court claim was litigated, or the excellence of the
experts engaged by RBP at fis own cost, or the excellence of senior Counsel instructed by

RBP at ils own cost and 1isk, nor of the resuft obtained on the day of trial.

Van Niekerk in carrying out his brief on behalf of Discovery — his true client and the one he

and thay now admit is fooling his no doubt substantial bill — had to scratch and scrape to
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2.4.1

242

243

244

245

2.4.6

247

find some stick with which to. beat RBP. Fffectively all that has been raised in the

“complaint” is:

Negative observations as to the attendance notes in the file. Some are criticised as
being too shori, others as lacking substance, yet others as being incormectly dated, some

as having the same type style and others for being typed rather than handwritien;

van Niekerk via Graham suggesis that absent a time note in respect of every single
attendance, RBP’s fee should be limited only io such notes as may be found in the file
notwithstanding it being plainly cbvious 1o any impartial and experienced Plaintiff lifigator
that the thousands of pages of mainly highly technical documentation making up the six

lever arch files of the matter must have involved many hundreds of hours of professidnal

"time and the application of a legally irained mind;

Van Niekerk, directly and via Graham, casts aspersions on everyone but himself. He
accuses Mr J Joubert, one of the most highly regarded and experienced Cost Consuitanis
in Gauteng, a former, Taxing Master of the High Court, and previously senior Rocad

Accident Fund Cost Consultant of lying;

“He Bocuses Ronald Bobroff of fabricating an explanation as to how RBF's fee was derived--
L 4

in the Graham matier;

He accuses Darren Bobrofl and/or RBP of creating file notes ex post facto so as 1o “ramp
up” the fime attendancs, whilst ignoring the obvious absurdity of such aceusation in that he
finds file notes tofalling only 132 hours whereas RBP's fee is described in the chent

account as being in respect of not less than 394 hours.

Surely if one was to “ramp up” time notes it would be fllogical and absurd to do s0 without
seeing to it thal the additional time noted , and which clearly was not the case here, at

least equalied or exceeded the time charged for;

The REP files were made available for inspection by Van Niekerk at Fagri's offices subject
to the express condition that Van Niekerk would not remove such files of any documents

contained therain nor. seek fo copy same.
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2.4.8

2.4.9

Without Fagii’'s knuwledge or permission and whilst Fagri was in faci in office, Van Niekerk

surrgptifiously had Fagn s staff make voluminous copies of documents from RBP’s file.

Van Niekerk on being challenged by Fagri in his letter dated 8 Jurne 2011 baldly denies
Fagri's allegation of unautnorised copying thereby implic ily calling Fagri a fiar. He even

alleges that Fagr offered him copying facilifies.

2.4.10 Yet again where Van Niekerk had advised Fagri on 7 June 2011 that he (Van Niekerk) and

2.411

hic clieni, Discovery, had arranged a video conference during which he and his client
would discuss resolution of the issues betweern RRPISAAPIL and Discovery, the statement
by Van Niekerk as 1o the video conference being arranged, is denied by Haydook of
Edward Nathan’s Johannesburg office in his tetter dated 1 July 2011 in paragraph 3
ihereof “Our clients are not aware of a video conference schedules for 8 June 2011. They
have been, and remain, willing fo discuss any Concerns that SAAPIL may have. We are

instructed that such a meetfing is in fact being arranged by Mr Anthony Berlowitz

- (representing SAAPIL), directly with our clients®.

In an apparently desperate effort by Katz/Discovery/Van Niekerk to dredge up as many
captive RBP clients as possibie Van Niekerk wrote fo RBP requesting RBP's file In respect

I3

2 417 RBF responded on 10 June 2011 attached “REP6” seeking its file reference number o

copies of any documentation as it had no record of ever having represented a client of that
name, as also confirmation that Msibi was a Discovery member and his membership

number.

2 4 13 RBP’s suspicions that Msibi was not a Discovery member who had been approached by

Katz in the same way as the cther five and whether Van Niekerk had actually been

instrucied by such an individual were finally confirmed when Van Niekerk wrote to Fagri on

the 29 June 2011.

2 A 14 In that letter Van Niekerk now admiis that he purported io act on behalf of the dependents

of Msibl and that the late Msibi, far from being an aggrieved Discovery and former

RBP client now enjoying the succour of Katz and Van Niekerk was simply Graham’s

deceased driver.
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. 5445 Van Niekerk now seems to have moved on from his role as Atiomey sponsored by

U5 A9 in fack, the conduct of Katz gnd tHose assisting, smacks of extortion and blackmafl. Their- -

Discovery and as described by ENS’s Haydock in his letier 13 June 2017 ansing out of the
considerafion that “Discovery bore an. obligation fo ifs members ... tv facilitate
investigations ... by an aitorney (George Van Nigkerk ENS Cape Town) appointed to
serve their interests, so that they might receive objective reassessment of their

representation by REBF.

2.4.186 Given vVan Niekerk's belated and implied admission that neither Msibi nor his dependents

were Discovery members, even the most naive. of observers would clearly understand that
Discovery/Van Niskerk were now desperalely frying to use the dependernts of Msibl as
pawns, enabling Van Niekerk to try his luck at finding something, anything in the RBP file
with which to attack RBP.

2 417 As it turns out RBP have never represented such dependenis.

2 418 We suggest that all of the aforesaid be taken into account in assessing mofive and

3.1

3.1.1

312

credibility on all issues coniained in this or any other similarly confrived compiaint which is
jodged by Van Niekerk on behalf of Discovery's allegedly indebted members.

conduct would also fall within the definition of corruption.

REP'S REPRESENTATION OF MR. GRAHAM

THE MERITS

Mr. Graham sustained serious injuries inter alia comprising a brain injury and a fractured
right humerus in a motor vehicle accident which occurred on the 4™ September 2006. At
the fime he was a passenger in a vehicle belonging o his own plumbing business and then
being driven by his employee Elvis Msibi. Msibi died some days afier the accident of

injuries sustained therein.

The circumstances of the accident were complex involving 3 vehicles. Mr. Graham, after
he had recovered sufficiently, was unable fo recall anything regarding the accident, His

driver Msibi had died.
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313

315

3.2

3.21

3.22

3.23

The driver of the minibus taxi which was alleged to have caused the accident claimed thai

his vehicle’s tyre had burst causing him to lose control of same.

A witness, A Lobb, named In the pofice report alleged that it was In fact the driver of a
BMW vehicle travelling ahead of him, that he assumes went over onto the incorrect side af
the road and side swiped the taxi, thereby causing the taxi’s fyre to burst and that this in
tum caused the taxi to collide with the vehicle in which Graham was a passenger. The

witness did not see thisdus to a blind rise in the road.

The Defendants disputed liability on the merits at the pre-trial meeting approximately one
month prior to the triat and continued fo do so right up to tial. The challenge faced in
proving the meiils was that there was no single person who could testify as 10 exacﬂy how

the accident occurred so as 10 prove negligence and to overcome absolution.
RBP and Advocate Zidel 8C were extremely concerned that the Plaintiff would be non-

suited and left without any compensation whatsoever. RBEP nevertheless had guaranieed

his fees and fikewise those of the 13 experts engaged in the matter.

THE CLIENT'S

Mrs. éraham was referred fo the practice by Ms. G Van Niekerk, her insurance broker and
had also seen the RBP Netcare Legal Helpline Pamphiet. She is a qualified bookkeeper
who both prior o and subsequent fo the accident, managed her husband’s substantial
plurnbing business which employed 17 workers. She has a degree in psyshology, and

during the course of RBP's representation was studying for her honours degree In

psychology.

She telephqned Darren Bobroff and discussed the accident and fts consequences with him
and at her request it was arranged {hat she would aitend RPB's offices on g September

2006 to consuit with Daven Bobroff; a director of RBP.

She did so and such consultation endured for some hours. On her own version and

according fo paragraphs 28 — 35 of her Affidavit the following matlers were discussed:

3.2.3.1. ahe furnished information about the accident, ie. where and how she believed

it had ocourred;
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- 3232
3233
3234
3.2.35

3.2.3.6

3.2.3.7
3238

3239

3.2.3.10

'3.2.312

3.2.3.13

3.2.3.14

The naiure and extent of Matthaw's injuries which are desciibed as extensive;
Details of their financial affairs;

Their predicament L.e. how to run the plumbing business wiihout her husband;

The faci that & brain injury was quite different o other bodily injury and that
neurosurgeons and newropsychologists were reluctant to commit themselves
to firm fong term progrosis untl 3 — 5 years have passed since the brain
injury was sustained;

She was furnished with an ovenview of the claim that could be lodged with the
RAF. This would obviously have required review of the heads of damages
and how same would have o be formulsted and proven;

The basis on which RBF's fees were ca]cula’[ed;

That RBP would ba prepared to fake on Matihew's case on a no win-no fee
basis i.e. that if the claim did not succeed Matthew and she would not be out
of pocket for any RBP fees; '

As to how the damages recovered from the RAF would be dealt with as
hetwesn Matthew and RBP;

That RBP would deal with all aspects of the claim on his behalf, the
invalvement or otherwise which would be required in the matier by Matthew
and her;

“The time span involved in the processing of ihe claim;. o

The qualification applicable o RBP's agreeihg'to act on a no win — no fee
hasis. This is referred io both in the fees mandates as also in the first client
interview letter and she was taken through these in detail;

She was handed documents for signature. These would have included both
fees mandales, various powers of attorney, authorizations fo obtain copies of
hospital records and the like;

RBP’s lengthy and detailed first interview letter 6 September 2006 which she

was required to read and to sign for the copy given to her thereof.

32 A4 Notwithstanding the aforesald and obviously time consuming detall, she disingenuously

alleges that the consultation covering all of the admitted subject matter referred to above

only lasted 30 minutes. intriguingly exactly 30 minutes, not 28 or 31. Merely reading the

abovementioned paragraphs in her afidavil takes a careful reader some 15 minutes.
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4.3

4.4

4.5
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To traverse and rebut the 168 ‘repetitive,” often ‘conflicting and overwhelmingly unirue
aliegations making up thie contrived complaint would require a response even more

lengthy and toreous.

We have therefore decided m the interests of clarity and brevity fo rather docurnernt what
did occur in accordance with the file content. Further where necessary an appropriate |
rebuttal or denial is provided. To the extent that we omit 10 rebut any specific allegaiions

same must be understood to be denled.

THE BASIS ON WHICH RBP ACCEPTED INSTRUCTIONS FROM THE GRAHAMS

Mrs Graham's allegations that she was “made”1.e. forced into signing mandates, that she
was not aware that disbursements would be payable out of the damages reco{rered, that
RRBP's 30% cut would include all disbursements, that she unwittingly signed an hourly fee
mandate, that the mandaies were in fine print (presumably ilegible), are palpably untrue

and improbable as will appear from the following sub-paragraphs?

At the first consultation and as is admitted by Mrs. Graham, she was informed that:

444 RBP would acceptinstructions on a “No win no fee” basis;

412 two fee mandates would require 10 be signed. The other mandate made provision-
for a time charge at a rate per hour in respect of all work done. One rale was

provided for professional staff and another for purely administrative staff.

Mrs Graham is @ University graduate, She holds a Bachelors Degres n Psychology. She
did not sign any documenis wnwittingly”. This is a contrived version concocted by Van

Niekerk.

Notably, no reference is made to any duress or force upon Mrs Graharn in order for her fo

sign this agreement. She did so of her own volifion.

iy any event, the fiming of the complaint makes & plain that this is a version that has been
concocted by Van Niekerk and no previous complainis were ever received from Mrs

Graham prior fo Van Niekerk's intervention.

Both mandates extensively accord with the recommendations of the LSNP's Court

Praciice Committee. The fime charge mandate W2s virtually idenfical o that which had
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been promoted by the LSNP on its website during the early Z000's 'and the percentage

mandate closely mirrored that which had been formulated by the Court Practice Committee

a few years ago.

A6 Both mandates made reference 10 the client receiving an accounting on the successiul
conclusion of the matter and once all monies- due, i.e. capital and cosfs had been
recovered. The percentage mandate contained an actual example of the accounting which
would be rendered to the dlient in terms thereof, specifically demonstra’tmg that
disbursements would be paid out of the damages recovered. The time charge
mandate made specific reference in paragraph 3 thereof fo disbursements being

paid out of the damages recovered.

1 47 The conten’ts of the =hove mandaies signed by Mrs. Graham and witnessed, as also the
RBP first interview letter of 6 September 2006 signed for by her, give lie io her allegafions
that she was never aware that disbursements would be payable out of the damages
recovered.  She, (via van Niekerk- the drafier of her Affidavit), seeks to fabricate an
atmosphere of duress at her first consultation with RBP. le. Paragraph 8 thereof alleges

that she was “made” 1o sign the mandates.

48  Further, she/ Van Niekerk, alleges that the common-law percentage mandate was
~ynlawful’.- Van Nekerk is well aware-as-a member of the LSSA. Confingency. Fee .
Committee, that common law percentage fee manda‘ces have been sanctioned and
endorsed by the Law Society of the Northem Provinces since 2002, and that the
overwhelming majority of persenal injury litigation throughout South Africa save for the

Cape, is conductad on such basis. Such mandates are certainly not unlawful as staied.

A9  He would presumably also be aware that Mr Clem Druker, the Chair of that Commitiee,
and a Cape Law Soclety Councillor, had announced in his written report at page 28 of the
{ SSA Annual Report to the LSSA AGM in March 2011, that the Cape Law Society was to
follow the LSNP's exampie in this regard.

440 -As admitted by Mrs. Graham in paragraph 35, she was handed and signed for RBP’s client

first interview letter. This leiter specifically makes reference to the fact that:

4101  “Our fees are payable on a “ne win no fee basis. This means that if your

claim is ‘unsur:cessfuf, you will not be fiable for our fees”;
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4.10.2 “Our fees which are payab)e ouf of the money recovered in your cléim..-_ are
calculated at the hourly rate confajned in the fees mandate signed by

L4

YOou....
410.3 “If you have entered into a confingency fee agreement with us i terms of which
eithar the conlingency fees act applies or where we have contracted with you to
receive a percentage of the damages recovered in your ciaim, our fees will in

our discretion be calculated in accordance with this sub paragraph or 1.3

above”

4104 “All disbursemenis incurred in your claim will be paid out of monies

recovered in your clainm”.

411 Mrs. Graham alleges that the mandates are “in fine print”.

4.11.1 There is no “fine prinf” on fhe fee mandate. A copy thereof is annexed fo the complaini as
156", As appears therefram, # is in normal type print and would not and cannot be

described as “fine print”.

4 112 This is yetanother concoction by Van Niekerk in his misguided attempt fo put blame atthe -~ —.

door of RBP and excuse the conduct of Mrs Graham when she signed the mandate

agreement on behalf of her husband.

4.11.3 At no stage did Mrs Graham ever complain that she had not read or been aleried to the
content of the mandate_agreament. Furthermore, the first time that the term “fine print”

ever arose, was in this complaint. Mrs Graharn has never expressed any such feelings in

this regard previousty.

412 The consultation note dated 6 September 2006 is & composite note put together for trial
brisfing. Content rather than sequence is important and the note is a conglomeration of
relevant information obtained from the client, the medico iegal reports and other

documentation in the file:

443 The fact that the nofe nhears the note of the first consuitation and makes some reference 1o

some information obtained at such consultation is co-incidental.
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5.1

5.2

5.3

54
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6.1

PROCESSING OF THE CLAIM

The claim was at all imes dealt with by or under the direct supervision of Darren Bobroff.
Information required for lodgement of the claim was procured and in due course, the claim

was lodged. No offer was forthcoming from the Road Accident Fund.

Counsel was briefed and summons served out of the Johannesburg High Court. Pleadings

closed and the matter was enrolled for the allocation of a trial date. The 5 March 2010

was allocated.

Information was sought from the Graham's relating to personal, businegss and financial
matters. Mr. Graham was a seli-employed plumber and his business was substantial
having an annual tunover of for the financial year prior o the accident in excess of Rt

million and also employed 17 workers.

The extent of the Graham’s and the business’ tax compliance was not immediately
apparent, and a forensic auditor was employed to review such financial statements as
were available, as also to identify the various cash amounts which Mr. Graham had

received from customers and deposited into his persenal account and not that of the

Fa

Eventually, the auditor was able to produce a report on which the loss of income claim was
io be litigated. Counsel was very concermned as to the viability of the loss of income claim

given the substantial resurgence of the business and other troubling issues.

MEDICO LEGAL EVIDENCE

Given the extensive injuries sustained by Mr. Graham, careful consideration was given by
Darren Baobroff as fo which medical specialiies were required, as also the choice of an
appropriate expert in each speciality. The following experts were instructed and/or

appolntments set up for Mr. Graham:
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EYPERTS FOR PLAINTIFF

6.4.1 DrBingle (Neurosurgeon)

6.1.2 Dr. D Shevel (Psychiatrist)

6.1.3 B‘ev van Zyi (Neuropsychologist)

614 Anneke Greeff (Cocupational Therapist)

6.1.5 Dr. D Rossoﬁw (Ear, Nose & Throat Surgeon)-
6.1.6 Elna Ma;( (industn'él Ps}chb'iqgist)

6.4.7 Dr. GRead (Orthopaedic Surgeon)

6.1.8 Professor R Lurie (Maxillo Facial & Oral Surgeon)

5.1.9 Richard Tumbull (Forensic Auditor)

6.1.10 lvan Kramer (Actuary)

EXPERTS FOR DEFENDANT

6111 Dr. van der Jagt (Orthopaedic Surgeon)
6.1.12 Jeromy Mostert {Counseliing Psychologist)
6.1.13 Christa du Toit (Counselling and Industrial Psychologist)

62 Al these reports had to be carefully considered, compared with each other so as fo véﬁfy

consistency or otherwise on the part of Mr. Graham.

6.3  The repors were serit 1o client and thereafter in accordance with standard RBP procedure

telephonic discussions ensiied fromn fime to fime, primarily with Mrs. Graham who was very

,, /\:\.55 ww\
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much the dominant partner and also, because her husband consequernt upon the hrain

injury was not as focused or arliculate as she was.

6.4  The reports, medical accoﬁnts and records, all of which had te be perused and carefully

considerad on receipt thereof and again when preparing for trial, exceeded 2000 pages.

6.5  To suggest as Mrs Graham has done that none of these reports were ever discussed with
her or her husband until preparation for irial commenced s simply not true and wildly
imprebable. Mrs Graham as a Bookkeeper and highly educated perscn would hardly not

initiate such discussion if it was not initiated by RBP.

6.6 Mr Graham consulted with the experts referred 1o in paragraph 6.1 above The Grahams
clearly would have been interested in and would have wanted to know what ihe views of

the experis were and what Darren’s assessments of the reports were.

7 TRIAL PREPARATION & SETTLEMENT

7.4  Advocate Zidel SC was brisfed for trial and a comprehensive brief running o nUMErous
lever arch files and containing selected and indexed documents were forwarded to him.

7.2 Numerous telephonic discussions bstween Darren Bobroff and Counsel ensped with -

respect to the documentation, strateqy, order and selection of witnesses.

7.3  Senior candidale atiornsy Clelia Caruso and candidate aﬁomey Gina Tognocchl were
allocated to assist in trial preparation and carried out numerous attendances under the
direct supervision and instructjon of Darren Bobroff to whom they reported.

74 A Consultation was set up with Counsel for the 3° ‘February 2010 and a two hour meeting
attended by the Graham’s and RBP professlonal staff took place. Lengthy {elephonic
discussions bath prior to and alsc after the meeting ensued between Advocaie Zidel and
Darren Bobroff. A full report would also have been made in the normai course by Ms.

Caruso to Darren Bobroff after each meeting.

7.5 A further consuliafion was arranged with Counsel for the 2™ March 2010 for further
preparation with Mr. and Mrs. Graham arsing out of issues which Darren Bobroff had

identified required further preparation. This consuliation was also attended by Ms. Caruso

AN k
D
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7.6

7.7

7.8

7.8

7.10

7.11

7.12

and Ms. Tognocchi on the detalled and direct instructions and under the direct supervision

of Darren Bobroff to whom & comprehensive report back was given.

Advocate Zidel confirms that he had telephonic discussions with his instructing attomey,

Darren, fc review issues and informaticn which had arisen out of the consultation.

A consultation was set up for Cournisel to meet with the Plaintiffs industrial psychologist.
This was likewise attended by RBP professional staff on direct instruction and under the

supervision of Darren Bobroff.

Advocate Zidel confirms that numerous telephone discussions took place between him and

Darren Bobroff, whilst Advocate Zidel was preparing for the trial on the 4" March 2010.

On the 4" March 2010, a tender was raceived from the Defendant in an amount of
RO90,000.00 together with party and parly costs and a future medical care underiaking.
Darren Bobroff carefully reviewed all relevant information in the fifes including the medico
lagal reports, the financial statements and report, ihe industrial  psychologists
recommendations and predictions and the psychialist's assessment of Mr. Graham’'s

personality pre accident so as to properly consider whether 1o advise client to accept the

Advocate Zide! confirms that thereafter a lengthy telephonic discussion took place during
the course of the day with hirm as fo whether or not the tender should be recommended fo
client, the reliability or otherwise of the client’s financial statements on which the loss of

income claim would have to be proven, as also the viability of litigating for more.

Over arching all considerations on the tender was the very real risk of absolution in view of

the absence of proper evidence based on actual observation as to who had caused ihe

accident. As the Plaintiff bears the onus this was indeed a major risk.

On the 5% March 2010, the day of tial, Darren Bobroff carefully reviewed the numerous
pundles which had been prepared for fhe Courl, and all other relevant parties, together
with Ms. Caruso and Ms. Tognocchi and thereafter dispaiched them to Court 1o mest with

Advocate Zidel and client.
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7.13

7.14

7.15

8.1

8.2

8.3

8.4

on the 5 March 2010.

During the course of the morn':-ng, Advecate Zidel remained in constant contact with Darresy
Bobroff as to developments, and both Advocate Zidel and Darren Bobroff engaged In
negofiations with Attorney Ms Khan and Advocate Combrinek, representing the Road

Accident Fund.
Eventually, Advocate Zidel was informed that the Defendant had given consideration to the
arguments put forward by him and Darren Bobioff, had reconsidered the matier, and were

now prepared {o increase the inftal offer of R90 000.00 io R1 879 852.89.

Advocate Zidel contacted Darren Bobroff for instructions and was given the go ahead to

. recommend the settlement fo clients’. Advocate Zidet was requested to instruct Ms. Caruso

and Ms. Tognooc;hi to retum 1o the office with clients’ so that they could consult with Darren
Bobroff with respect to the procedures which would follow setflement of the claim and -

financial issues.

FINANCIAL MATTERS

After seflement of the matter, Darren Bobroff consulted with the Giraham’s at RBP’s office

¢ .
The Grahams expressed their appreciation for the professional services rendered and thelr

nappiness at the result obtained. This was particularly so as they had been very keen 1o
accept the tender of R890 000.00 made the previous day but had accepled Darren
Bobroff's advice not 1o do so until efforts were made on the day of frial o negotiate with the

Defendant to increase the offer.

Darren Bebroff refarred them fo the two fee mandates which had been signed as also the
reference thereto in the first client interview letter “RBPT”, which Mrs Graham admits
having recsived and signed for. Notwithstanding that the first interview letter specifically
entiies RBP fo elect which of the two mandates will govemn their fee, the Grahams were

invited to make the election.

He referred them to the percentage mandate in which an example of an accounting was
given. The Grahams szid that they wanted cerlainty as to exacily how much Mr. Graham

would receive out of the setflement. Darren Robyroff then went through the process which

AND
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8.5

8.6

8.7

8.8

8.9

would be followed W'lf' the fee were to be based on the agreed percertage as opposed {o a

fee being charged on a fime basis.

He referred them to the percentage mandate in which an example of the accounting was
given. On the percentage basis the 30% fee plus VAT would be levied against the
setilement of R1 979 852.68 once received. Thereafier all disbursementls would be offset

and any residue would be paid fo the client.

The file would be despatched 1o a cost consultant to prepare a party and party bill of coste.
Oncesuch costs were taxed or agreed with the Road Accident Fund's Cost Consulfant and
thereafier recovered, the full amount recovered less the cost consuliants fee, together with

the residue referred 1o above, would become payable to the client.

Given that the faxation or negofiation process on party and parly costs depends on the
ruling of the taxing master or the advice of the Road Accident Fund's cost consultant, it
was not possible to say with certainty what amount would be recovered. Experience
however indicated that a very modest recovery is made in respect of attorney’s fees but a
reasonable recovery is usually made in respect of Counse! and experis. IT WOULD
THEREFORE NOT BE POSSIBLE TO GUARANTEE MR GRAMAM AN AMOUNT iIF

“{HE FEE WERE TO BE BASED ON THE PERCENTAGE MANDATE. This was explained -

{0 the Grehams.

Mrs. Graham again emphasized thet they required closure by being guaranteed a net pay-
out before leaving RBP's offices.  She stated thal she had heard from‘fn'ends who had
gone through the litigation process that experts and advocaies charged ouirageous fees

and she did not want Matthew 1o end up with a paliry amount.

Darren Bobrof explained to her that RBP would be prepared to guaranteed a net pay-out
amount. Decades of experience had indicated to RBP that in matters which had to be
itigated all the way 1o trial ihat clients tended o net between 60 and 65% of the damages

recovered.

On that basis, RBP would be prepared to guaranise Mr. Graham 60% of the settiement
amount of R1 978 852.88 which neited out 1o R1 187 81173 In addition, Mr. Graham
would also receive a certificate guarantesing payment of all future medical expenditure

which would he required consequent upon the injuries sustained in fe accident.

x&Y
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8.13

8.14

8.15

8.16

Darren Bobroff referred the Grahams to RBPs setfiement Discharge document,

particularly paragraph 4 which states that “I understand and agree that your total fee will

. be reflected on your final account once you have recovered those expenses for which the

Defsndant is liable.”

Both Mr. and Mrs Graham agreed o the 60% nett setflement guaranteed ‘amount and._

‘expressed thair satisfaction at such amount.

Darren Bobroff informed the Grahams of the usual delays, involved in recovering beth

capital and costs from the RAF and wamad them not to expect payment for some months.

The seftlement discharge was signed by Mr. Graharm and a receipted copy given to him.
That document expressly spells out, that the amount deducted off the sefilement amount
so as io amve at the net guaranteed amount fo client is, “ufifized to cover the Inevitable

shorlfa]f in the recovery of disbursemenis and the balance applied towards REP alforney

and client fee”.

in light of Van Nigkerk’s allegafions conceming our fees RBP engaged the services of an

" independent Cost Consultant Ms Cora Van Der Merwe. She:

8.45.1 holds Degress BA (RAU) BA (HONS) UP cum laude;
8.15.2 was employed on a contract basis by the RAF in Pretoria as @ legal costs officer;

8.15.3 has vast experience.in drafting and taxation of attorney and client as well as party
and party bills of cosis in the Johannesburg and Pretoria High Courls where she
opposed 5 000 Bills of Cost,

8.15.4 as experience in preparing audit reporis for a leading bank group.

it needs 1o be understood that an Attormey is not obliged, nor required ic prepare an
attorneyiclient bill of cosis unless the client specifically requesis sarme. We refied on
Joubert's credentials and educated estimate of time spent in the matter and were
cormfortable to charge the client in respect of a substantially lesser amnount of time than the
certificate i.e. not 500 hours but 394 nours given that there were simply not sufficient funds

available fo cover mere time notwithstanding Joubert’s estimate of more hours.
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8.17 Ms Van Der Merwe’s pro forma fime account based on the contents of the file equals 321

hours.

818 We concede that there could and should have been more file notes and we have no doubt
that had file notes been made In respect of every single attendance substantially more

firne would have been recorded,

819 The iotal fee she denves justifies the fee charged to Mr Graham. It is again submitted thal
an Aftorney is not obliged when negotiafing a iee with & client to draft the attorney and
client bill and is entitled fo estimate the fee from his knowledge of the file and from

guidance received from expert and experience cost constiitants.

To the extent that Mrs. Graham's allegations differ from the above, same are

specifically denied for the following reasons -
8.20 Some cbservations.

8204 Mrs. Graham alleges in paragraph 59 and &5 that on being advised that the matter
ot solilebe settled for RY 079-952:89; both she and -Ma_tmew immediately calculated . .
that Matthew would receive R1 400 000.0C. One assumes from that s’taiément,

" that they were expecting and would have been happy with such amount.

8.20.2 One then wonders why neither cﬁ‘ fhem insisted on R1 400 000.00 when the nett

pay out issue was discussed on the same day.

8 20.3 RBP have with prejudice, given the ongoing waste of time involved in having to
deal with the repetifive =nd vexatious allegations in the complaint, offered in
resolution of this complaint io adjust their account so that Mr. Graham would

recelve an amount in excess R1 400 000.00.

8.20.4 The offer was also made to call the biuff that the complaint arose oul of the
Grahams being unhappy on being charged on & fime rather than a percentage
basis. Given that the offer would place Graham in an even better position than he
and his wife had hoped for, fejection of the offer would undoubtedly confirm their

status as pawns in Katz's game.
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8.21

9.1

8.2

8.20.5 Absent the Grahams, Kaiz and Van Nigkerk would be left having fo scralch for
some contrived camplaint in the files of the other four RBP ciients no doubt placed

under duress by Katz

8.90.6 Given thatif is common cause that
o Mr. Graham only came fo complain at he instance of Katz and Discovery;
o Discovery were demanding payment of R327 000.00 from him;

o Discovery are funding what must undoubtedly be Mr. van Niekerk's

substantlal fees;

One is driven to the inescapable conclusion that the decision not 1o accept the
above offer, was not the Graham’s but rather that of their masters — Kaiz and

Discovery-

The Grahams have not disciosad the terms of any arrangement between them and

Diccovery with regard o Discovery's claim for repayment of R327 000.00 and they, Kafz

and_Van Niekerk are invited to do so. t

FINALIZATION AND ACCOUNTING

On receipt of the damages from the Road Accident Fund and after payment of all
dishursements, Mr. Graham was paid an inferim payment of R800 000.00,

In due course and once ihe party and party costs had been recovered, Mrs. Graham called
inio RBP’s offices on the 13" September 2010 and was handed the final cheque for Mr.
Graham in the amount of R287 972.00 togethér with the Road Accident Fund's fuhure
medical expendiiure undertaking. She was also given the final staternent of account which
was specifically referred to in paragraph 3 of the client setflement discharge admittedly

reoéived by her on the day the claim was settied.
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9.3

9.4

9.5

9.6

9.7

g8

9.9

8.10

A letier referring to ihe final cheque and medical uhder‘[éking was signed for by Mrs.

Graham. (See “JG21" of complaint)

Mr. Van Nigkerk, per Graham, for reasons which are not understood, repeatedly alleges
that RBP appropriated the party and party cost recovery. This notwithstanding that Mr. van
Niekerk has for months had RBP's final account in which the party and party costs are

clearly reflecied as a credit in the same way as the damages recovered.

Further he continuously suggests that by guarantesing the client 60% of the damages

racovered, RBP is in fact stipulafing for & 40% fee. This is simply not frue.

To revisit the accouniing process again: The damages are recovered and thereafter the
party and party cosis. All disbursements are listed as debits’ as also the guaranteed

amount to client are deducted from the total of damages and costs recovered.

The balance of funds available is the only amount available 1o satisfy RBP’s fee. Very
often that amount falls far short of being sufficient to cover the professional time actually

spent on the matter at the stated bill out rate in the mandate.

In that event, RBP simply has io 'accept'{a fee- commensurate with such amount.. Given-.

that the client needs to have some insight as to how the 'fee, limited though it may be, i

made up, a purely illustrative exercise is done.

In this matier, Mr. Joubert had estimated that some 500 professional hours time had been
spent. There was however only an amount of R738 nd4.67 avaiable to cover RBP’s fee
plus VAT thereon of R103 326.25. This is then reflected as the fee with the llustrative
narrafion namely “7o our pominal fee as discussed and agreed af the average charge oul

rate of R1,872.51 per hour in respect of 1o less than 394 hours of professional time”

In a matter where an exceptional party and party cost recovery is made yielding a nelt
residue of funds after deduction of &) disbursements and the nett amount guaranteed to
dlient: in excess of the value of the time spent by RBP in the matler, the dient is paid such

excess in addition to the nett guaraniead settiement amount. It is usually 2 swings and

round-about process.
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As will be noted from the fable referred to in RBP's lelter dated 31 May 2011 and

a1
repeated hers, the netl fee 1o client in this matier was equivalent to 34% of the damages
recovered and when the capitalized value of the medical undertaking is faken into accourt
reduces to 29.6%.
Client [ Setilemsnt | Fee excl. Fee as Nettfee | Percentage
name amount Vat _recovered excl. | rafio of neit
in party to | Vatcostto fee excl.
party bill client _ Vatto
excl. Vat - capital
Agar 297 | 128289.34| 63 150.40 65 138.94 30.01%
000.00 A - ' ‘
Ashford 3151 142 606.40 51222.21 91384.28 28.78%
017.50
Graham 1879 | 738044.57 64 328.48 | 673716.08 34.01%
852.69
Razak 548 % 221 862.86 5413357 | 16772928 30.59%
' 227.89 _
Vawda 101 53015.44| 34287.14 18 728.30 18.39%
860.36
g2 Cnthe other maﬁers being other client’s no doubt placed under duress by Katz into-doing-
his bidding, the analysm reflects that RBF's fee as a proporhon of damages ranges from
18% = 34%.

§.13 Finally it needs o be emphafically noted that where an attorney charges on a fime basis,
there is no obligation ta limit the fee {o any proporhon of the monetary resull obtained. It
can and does-frequently occur, especially in corporate litigation, that large corporate
attorney firms will charge a client a fee which almost equals or exceeds the aciual
monetary result obtained.

514  The file was then archived and nothing further was heard from the Graham’s during the

intervening 6 months from 13" Septernber 2010 uniil Mr Van Niekerk's letter of & March
2041 in which he purported to have been instructed by Mr. Graham. in this leiter he
requesis information which according o Mrs Graham's Affidavit was clearly in her

possession and presumably which would have been made available to Van Niekerk.

/\{\"‘54
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9.15

9.16

8.17

9.18

- At the very least this would inchude the detalls of the amount for which the claim had been
setiled and the net sefiiement amount paid to Mr. Graham as was set out in the client
setfiement discharge signed for and received by Mr Graham and referred to in Mrs
Graham’s Affidavit. Further Mrs Graham admits having in her possession the client first
interview leffer which specified the dual fee mandaies. Surprisingly Van Niekerk

professes in his letter dated the 215 June 20711 never to have been informed of same |

It is noted that Mrs. Graham denies in paragraph 84 that REP's final account was handed

1o her when she collected Mr. Graham's final payment and medical undertaking.

It is palpably improbaigle that had she not received a full statement of account at the
final consultation, that she would not have insisted on one then, or at some fime during

the ensuing & months which. passed untli she and her husband were approached by

Katz.
We say this given that:

8.18.1 Mrs. Graham is a bookkeeper who has run her husband’s large business

for many years’

g.18.2 is clearly financially astute,

9.18.3 is a highly educated individual,
09.18.4 effectively represented her husband throughout the 3 %% years of lifigafion,
0.18.5 according to a number of medico legal reporis clearly runs the household

and controls the purse strings,

9.18.6 rmakes reference at least twice in her complaint in paragraphs 59 and 65 to
her and husband anticipating on the day of setlement receiving a nett

settlement of R1 400 000.00;

The above facts would certainly very strongly suggest that she would have applied her
mind o how the moheys recoversd would be dealt with, and she would certainly have

insisted on a statement of account had she not been given one.

/\‘\5\ |
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10.

RBF’S FILE NOTES

10.1

10.2

10.3

10.4

10.5

10.6

10.7

Van Niekerk per the Grahams’ alleges that some of RBP's file notes in the matter
were fabricated so as 1o “ramp up” the attendances in order to justiy the fee

charged.

Creafive language is used to describe the notes such as inane, vacuous, conirived
and implausible etc., and doubt is cast on the genuinenass of the notes because -

some of them are in the same print, although this is in fact not true.

We have never undersiood an allomey's personal file notes to be formal
documents fo be couched in perfect language and to be in the nature of a pleading.
Rather they serve as a formal aide memoir or observation of evenis or facts

essentially for the personal use of the Attorney.

Further, he queries why some of the attendances listed in some of the notes are
not in the party and party bill of costs. Refarence is made fo one note referring to a
Saturday attendance and to one or two other notes whers he questions the dates.
To deal Tirstly with the issue of why some of these notes are not refiected in the f
party and parly bill, we must defer to RBP’s cost consultant Mr. J Joubert. it will be
rnoted from his attached statement he was of the opinion that such notes as were
not included in the party and party bili refer to atiomney and client atiendances. We

rely on his judgement in these matiers.

REP outsources all its party and parly bills. Mr Joubert has impeccable credentials
and we have never had cause to be concemed in any way with respect to the party

and party bills he has drawn and settled or taxed.

No cerfificate was presented to RBP for signature with regards fo the Graham party
and party bill and when the bil was returned as having been duly settled with Ms
Estelle Heynes, a senior cost consuitant representing the RAF, secretarial staft
would have been instructed to request payment py the RAF of the amount at which
the Bill had been setfled.
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10.9

10.10

10.11

~10.13

REBP's

The bill was not perused on ifs return 10 RBP nor had it ever been presented for

verification prior to setement thereof.

To the extent that Van Niekerk alleges any irmegularities with regard fo any ftems in
that bill we must defer to Mr Joubert whose explanaiion is contained - in his

staternent ajtached herelo annexure “RBP 8.

Secondly, Van Niekerk alleges that RBP apparenlly fabricated notes Ex Post Fatto
to ramp up its attendances. Mr. Van Niekerk fallies up the attendance notes in the
file and totals up the fime spent in terms of those notes at 132 hours(see his letter
21 April 2011 ~ *JG527). RBP's account to Mr. Graham refers to professional

time of “not less than 394 hours” having been spent in the matter.

Assuming we had decided fo ‘ramp up”ihe alendances in the file, to fabricate or
even formulate notes in respect of attendances which ex facie the actual file
contents must have obviously occurred, would have been futile and foolish to the
oxtent that the exercise did not substénﬁa’ie the 394 hours referred to in RBP's
account to Mr Graham or in Joubert’'s Certificate, “RBPS”

RBP did not-and would not-have fabricated notes and. the allegations. are rejected
with contempt. o :

rebuttal of allegations relating to certain notes

Many file notes bear the reference “DB” as Darren Bobroff was the pariner in charge of the

file and directly supervised all staff who worked on the file.

10.14
10.14.1

File note dated 6 September 2006 ~ «1G334” referred to in paragraph 113.3
makes reference to the client first interview letter which Mrs Graham confirms
having received. lssue is taken by Van Niekerk that the note refers fo the

letter as being dictated whereas itis a standard RBP letier.

Is Van Niekerk/Mrs Graham suggesting that such letter which was specifically
dated and addressed to her simply appeared by magic in the file io be
handed 1o her on that day. An instruction would obviously have been given 1o

N
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& secrefary to prepare such a letier and for such letter fo include the

appropriate information specific to the Graham matler.

Such letter once ready would then be presented to Darren for checking and
same would then be signed and a copy handed fo olient and client requested

to sign the office copy as having received a copy thereot.

One wonders whether Mr Van Niekerk or any of his partners at Edward
. Nathan would not charge a client a substantial fee in respect of a standard
form agreement or whether they would appropriately cortend, that such
agreement or any other siandard document incorporates the application of a
legal mind and skil, and 1o a lesser or greater exient always has fo be

specifically adapied 1o the particular client.

10.14.2 In paragraph 113.4 file note dated 3 October 2006, - “JG3%° which refers to
a telephone discussion with Mrs Graham, is denied. She labels the note as a
fabrication because the note makes reference 1o her husband. Given that
the claim was her husband’s reference fo him was understandable and
in the last fine of the note where the word “and her husband” appears, the
e worg “and” would almost eertalnly h;ave been dictated as “about her husband™. ...

-and misheard by the typist as "and”.

10.14.3 ° In paragraph 113.6 the file note “JG42" — dated 16 January 2010 is attacked
hecause that date was a Saturday. It is routine for many members of RBF's
professional staff to work on Saturday momings. Further she deniss that the

' noted discussion with “client” 1.e. her husband, took place. The majority of
discussions were with Mrs Graham who was very much the Dominus and in & |

real sense the “client’.

- 10.14.4 Mr Graham consequent on his brain irjury was not able to recall past events
with great clariy and detalls of his eamings, economic activity and the ke ~ =
were obtained from Mrs Graham. Given her allegation that such information
would not have been obtained from her husband, ¥ it was not obigined from
her she is invited fo suggest from whom it would have been cbiained. It is

certainly evident from the file that such information was obiained, was

£\
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10.14.5

10.14.6

o ADAAT e

10.14.8

10.14:87:

fransmitted 1o tﬁe Forensic Auditor and formed the basis on which the loss of

income claim was successfully pursued.

Mr. Van Niekerk challenges a note, “JG36° where DB instructs an office
messenger on the issue and service of the summons. Possibly Mr. van
Niekerk not having experienced the cost and embarrassment involved in a

summons being invalidly served or served oulside the prescriptive period, 1s

. not aware of the importance of seeing to it that the summons is issued out of

the commect Court, that the messenger ensures that the original plus copies
are properly stamped by the Registrar, that the summons is fzken o the

correct Sheriff jor the service address, that the sheriff signs receipt for the

original summons plus-copy given 1o him and that where prescription may be-

an issue, the Sheriff's attention is spectfically drawn thereto.

There are one or iwo other notes, “JG37 “and %J(38” as to time taken 1o
ravel 1o and from Rosebank to the Johannesburg High Court and to the
sherifi. These are obviously referring fo the driver's time and not that of

Darren Bobroff.

Much is made of a few notes being incorrecily dated i.e. file note Annexure

“ )3 43" referrad to in paragraph 113.7 where the note is ermoneously dated
the 2nd February instead of the 3 February which was a consuliation with
Counsel and where RBP was represenied by professional siaff member
Cielia Caruso and Gina Tognocchi. Interestingly Mrs Graham confirms such
consultation in paragraph 154.2 as also the fact that it was lengthy yet
nitpicks &s to the date and the fact that the note was brief. Sowhat |

Again in paragraph 113.8 of “Darren’s” file note dated 2 March 2010 —
*1G44" is questioned notwithstanding that Mrs Graham admits in paragraph -
113.8 attending the consultation with Counsel and wo professional members
of RBF's staff- The fiie note itself makes no reference as {o who attended the
consultaiion on behalf of RBP and it has never been claimed anywhere that

Darren attended such consuliation.

Clelia Carusc was a senior candidate attorney, the holder of an LLB Degres,

had completed her Attorneys Admission Exam in September 2009 and was
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10.14.10

10.14.11

T10.14.12

10.14.13

due J[o'-beiadmiﬁ"ed soon ﬁ_w'e'reaﬁer. She had réc:eived in‘[én"sive training in
personal injury work and was as competent, if not more so, than most
attomeys' of many years standing in this specialized arsa of practice. In
additon she was assisted by and accompanied by Gina Tognocchi, another
candidate atlomey who held an LLB Degree and who was entitled o be

admitted as an Advocate without further qualification.

Twa hours of that consultation would have been spent by Clelia and Gina with
Advocate Zidel and the remaining two composite -nours would have been
related to Darren meeting with the aforesaid and preparing them for the
consultation by discussion of the matter and thereafter in debriefing themn
after the consultation, as also in attending telephonically with Advocate Zidel.

This is RBP's standard praciice.

" File note dated 4 RMarch 2010 referred to in Paragraph 113,10 — "JG4T" is

clearly a duplicate note bearing the incorrect date as the “4 March” and in fact
relates to the attendance recorded in file note “JG44” which occurted on the 2

March 2010.

sttendance reflected in file note "JGA48” on 4 March 2010. Advocate Zidel
confirms that he did telephone Darren and was n tun telephoned by Darren
whilst he was preparing for trial on that day to discuss various issues which

arose during his preparation. Client was not alleged to have been present

in paragraph 113.12 file note dated 5 Warch 2010 — “JG49" is challenged.
That note refers o prepara’ﬂon of the Tiles for Court on the moming of trial.

Presumably Van Nlekerk would be aware that the Rules of Court and Pracﬁce

_ Directives require that indexed and paginated bundles be prepared. RBP

does so in respect of all experts, the Court, copies for the witness, copies for

Defendant, copies for file and so on.

He would also presumably be aware that Judges will often stand a matter
down or worse, should such bundles not be avallable or during evidence

prove tobe incorrectly prepared or paginated.
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10.14.14

10.14.15

10.14.16

10.14.17

10.14.18

Whilst the copyihg would have been done by Glé-l_ia,' the fites were prepared -

under Darren’s direct supervision.

1t has never been alleged that Darren atiended at Court on the 3 March 2010.
Gina and Clelia, who had been fully involved in the preparation of this matier

for trial were dispatched to assist Advocate Zidel and all the altendances

_ refiected in the note did occur as is confirmed by Mrs Graham herself.

in paragraph 114 the aliegations of file notes being created fo ramp up RBP's

altendances are made and the reason put forward is ‘o create the

" impression — that Dagen — a professional ~ was personally involved in

Matthews matier”.

Who, one wonders would Mrs Graham/ Van Niekerk suggest worked up this
complicated and probiémaﬁc matter. Would they suggest It was a secretary or

perhaps a member of RBP’s admin stafi?

Darren Bobroff accepted instructions from Mrs Grahamn on the 6 September

2006 and thereafter every single étep reflected in the voluminous 6 lever arch

_files—of - documentation comprising - this. matter was.. oceasioned_ by him___

personally or under his direct instructions 'on supervision “of other RBP

professional staff members.

THE PARTY AND PARTY BILL -

114  Van Niekerk alleges that Mr. Joubert admitied to him, inserting fictional

attendances into the party and party bill.

112 RBP enfrusts ali its party and parly bills in alfl litigation matters to iis cost
consultants all of whom are senior and experienced individuals with impeccable

credentials. We have never in over three decades of practice had complaints from

Defendant’s or taxing masters as to the content of these bills. Mr. Joubert's CV

includes 5 years as taxing master at the Johannesburg High Courtand 11 years as
the Road Accident Fund's in house senior cost consultant is attached hereto

marked “RBP10*. ~
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12.

11.4

11.5

No cert'rﬁca’f'er was .;é-ciL-zeSted or 7Sigraed cerﬁﬁfir-]-g the cormeciness ;df the bill In the
Graham matter and the Bill was never submitted to RBP for verification prior to

settlement of taxation.

Save to note Mr. Joubert's denial of what Mr. van Niekerk’s atiributes to him in
respect of the alleged ficional attendances, we are unable to commernt further and

refer 1o Mr. Joubert's statement attached hereto.

We point out that the RAF also employed a Cost Consultant who settled the bili of
costs with Joubert.

REASONS FOR THE DELAY IN MAKING THE FILE AVAILABLE TO VAN NIEKERK

12.1

122

12.3

12.4

On receipt of Mr. van Niekerk's letter dated 9% March 2011, RBP was immediaely,
and as subsequent events have proved, justifiably suspicious as o how or whether
Mr. van Niekerk was indeed directly insiructed by the Graham’s and the other

clients mentioned.

_ As has-now become dear, Van-Niekerk was never so. instructed. What did ocouris, .

that Katz, having no doubt successfully placeé duress on those 5 client’s info “co-
operating” with hirn, in the same way as he had unsuccessfully sought o do with

Almeida, Hajibey and Bellon, instructed Van Niekerk, at Discovery’s cost.

In truth Van Niekerk’s real client is Discovery/Kafz, whose motives are clearly
wholly unconnecied with anything other, than seeking 1o intimidate and/or discredit
Ronald Bobroff and RBP. We submit it is very clear that the five clients are simply

pawns In Discovery’s game.

None of these diients, least of all the Grahams, as far as we are aware would ever
have had any business with Edward Nathan given their reputed fee levels and the
unlikelinood that they would accept instructions on contingeéncy. Even less would
they seek fo engage an aftomey who practices in Cape Town whilst they all reside

in Gauteng.

a

— |
s
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125 - RBP were suspicious as fo whether Van Nigkerk was in reality truly instructed by
these clients, and again subseguent evenis have proved these suspicions well

founded-in that he was naot, and is paid by and reporis {o Kalz/Discovery.

12.6 For the aforesaid reasons RBP insisted that Van Niekerk produce proper powers of
attorney duly signed and witnessed. Revealingly it took him a considerable time to
produce such documenis clearly exposing the fiction that these were indeed his

clients rather than his true client, Discovery Medical Ald.

19.6 Faced with 6 lever arch files clearly demonstrating an overwhelming amount of
quality professional services relating to the 42 month fitigation up to trial stage, and
involving the incontrovertible fact that Mr. Graham obtained a superb service from
one of the top specialist personal injury firms in the couriiry at no upfront cost, and
al the exclusive risk of such practice and that:

12.6.1 ten leading experts were engaged at the sole risk and cost of RBP:

12.6.2 the Defendant disputed the merits right up to friak;

- 12.6.3 the-Defendant was persuaded to increase its first tender of RO90,000.00.made the___
¢ . .
day before trial to R1 ,879,952.865;

He was laft with nothing other than an attempted atiack on some file notes, on Jerry

Joubert and on REBF's representation of Mr Graham.

43, VAN NIEKERK'S PROBABITY AND PARTIALITY

Van Niekerk casts aspersion on sveryone in his path.
13.1  He accuses Joubert of fraud.

132 He accuses RBP senior director Ronald Bobroff of fabricating an explanation as to

how RBP’s fee was derived.
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13.3

13.4

- 13.8

13.6

 He accuses Darren Bobroff of fabricating attendancesinotes.

He accuses Trevor Fagri, a senior and exceptionally highly regarded Aftomey who
served as a senior member of the RAF's panel of atlomeys for decades, of lying.
This because Fagri exposad Van Niekerk's surreptitious copying from ihe Graham
file whilst he was granted access 1o the file expressly and solely for the purposes of

perisal.

He misteads Fagri by informing him that Discovery have at his instance arranged a
video conferance to be held on the 8 June 2011 with him for discussion of the
SAAPIL/RBP/Discovery disputes only to be unknowingly contradicted by Haydock
of ENS Johannesburg, when Haydock in his letter 1 July 2011 respording to
Fagri's acocusations of bad faith on the part of Discovery advises that “owr clienis

are not aware of a video conferance scheduled for 8 June 2011

Van Niekerk has adopted a duplicitous atfitude. On the one hand, he utilises the
Grahams and this socisty fo pursue the Respondents. On the other hand, he does
not wish to accept this society’s bona fides and requests it to utilize the persons to

conduct the investigation and hearings. There is no basis in law or fact for him to

__do _so.__Having chosen this forum to_conduct the investigafion, he foo, must

subseribe 1o iis jurisdiction.

One wonders whether alone of all of us Mr. van Niekerk, is a paragon of
virtue. For the reasons set out above we know he is not a white knight acting

as the Champion the Grahams.

14,  THE GRAHAN’S CREDIBILITY

14.1

14.2

143

RBP and Advocate Zidel were concemed as to overcoming the evidential burden,
in proving negligence on the part of either of the drivers of the other two vehicles

involved in the collision,

Elvis Msibi, the driver of the vehicle in which Graham was a passenger died a few

days after the accident and was obviously not available to tesfify.

J Dlamini, the driver of the minibus, also died as result of the accident.
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15.

14.4

14.5

14.6

14.7

148

14.9

14.9.1

Colin Wiilson, the driver of the other vehicle involved, a BMW, allaged that the
minibus had come across the whife fine, collided with his vehicle and thereafter
struck the vehicle behind him. it appears that this would have been the Mazda in

which Graham was the passenger.

A witness, A Lobb, coniradicts this and alleges “he reason the taxi was out of
control was due to the BMW going over onto the oncoming traffic lane and side
swiping the taxi;jhe result was that the taxi’s tyre burst in the collision causing the
taxi to lose control and veer into the oncoming lane where he collided with the
Mazda Bakkie. The problem is that Lobb’s statement admits that he lost sight of the
BMW prior o the impact as the BMW disappeared over a blind rise.

Mr Graham informed Prof Lurie on the 29 September 2009 that he had suffered a

loss of memory and could not recall of the events of the accident.

Mr Graham also informed Dr Shevel on the 2 February 2010 that he has no

memory of the accident.

He informed Dr Bingle, neurosurgeon, on the 20 January 2019 that he can only

recall events priar to and subsequent to the accident. |

However in an affidavit aftested io on the 16 January 2009 he purporis fo have a

slear recal) of the accident. Specifically:

“| saw a white Toyota minibus registration number RTS 338 GP driving in the
opposite direction towards Kyalami, then suddenly the faxi come across the white
lane into my lane and hit a vehicle silver BMW that was driving in front of me on the

right hand side, then after that the faxi came towards our vehicle and collided head -

on with our vehicle.”

Which version could be put to the Courl. Msibi and Dlamini were dead. Wilson, the driver

of the

BMW alleged the cause of the accident to be the taxi driver. Lobb, the witness

afleged the cause of the accident to be the diver of the BMW. Graham given his mutually

inconsistent versions could certainly not be'put inr the box on the issue of fiability.
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Given the mutual incompatibility of Graham’s Affidavit to the Police in which he
specifically recalls events with his denial of recall to three medico legal experis the

irresistible conclusion is that Matthew Graham ied either to the police or fo the

experis
18, Our submission in paragraph 2 of this letier which cumiatively point fo this being nothing
other than a contrived, unsubstaniiated, unwarranted and malicious attempt to harass,

intimidate and discredit Ronald Bobroff and RBP Inc we suggest have been bome out by

what we have referred 0.
17.  What clearly is apparent is thatl:

~17.1 Mr Graham received the very best specialized professional service and an

ou’cs.”tanding result;
17.2 RBP’s-fee was fair, reasonable and agreed,
17.3 RBP displayed the utmost fransparency and accountability to the client;
 47.4_ Van Niekerk’s credibility and motives are subject to questiors_
475 Mr Graham's credibility is demonstratively unreliable;
17.6 Mrs Graham's a.llega’fions as to not undersianding mandates, explanations or much
indeed is wholly inconsistent with who and what she is and the proven facis. Her

allegations reflect adversely on her credibiiity.

18 We contend that this contrived complaint should be dismissed as being without substance.

Yours sincerely 7

RONALD BOBROFF & PARTNERS INC.




